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Court of Appeals of the District of Columbia. 


No. 3751. 

George Hyman et al., Appellants, 

vs. 

Cuno H. Rudolph et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 39565. 

George Hyman, Plaintiff, 
vs. 

Cuno H. Rudolph, James F. Oyster, and Charles Keller, Com¬ 
missioners of the District of Columbia. 

United States op America, 

District of Columbia, ss: 

P»e it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for Writ of Injunction. 

Filed November 10, 1921. 

Tn the Supreme Court of the District of Columbia, Holding Equity 

Court. 

Equit} r . No. 39565. 

George Hyman, Plaintiff, 
vs. 

Cuno H. Rudolph, James F. Oyster, and Charles Keller, Com¬ 
missioners of the District of Columbia, Defendants. 

Your petitioner respectfully represents to this Honorable Court: 

1. That he is a citizen of the United States and a resident of the 
District of Columbia, and files this suit in his own right. 

1—3751a 
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2. That the defendants are citizens of the United States, residents 
of the District of Columbia and Commissioners of the District of Co¬ 
lumbia, and are sued as Commissioners of the District of Columbia. 

3. That heretofore, to-wit, on the — day of-, A. D. 1921, the 

Commissioners of the District of Columbia, as such, let bids for the 
completion of the Eastern High School building together with the 
mechanical equipment therefor, and petitioner, as a contractor in 
the District of Columbia and as the one who built the sub-structure 


of the Eastern High School under a contract of Three hundred 
Forty thousand Dollars heretofore made with the Commissioners of 
the District of Columbia, and as one who has for many 
2 years been contracting with the Commissioners of the Dis¬ 
trict of Columbia to perform the work under contract with 
the District of Columbia, was invited by the Municipal Architect of 
the District of Columbia to bid on the specifications for the contract 
of this work on the Eastern High School, all as will more fully ap¬ 
pear by a copy of the specifications submitted to the various bidders 
by the Commissioners of the District of Columbia, which are hereto 
annexed marked Plaintiff’s Exhibit No. 1 and praved to be con- 
sidered as a part of this petition as fully as if set forth in detail 
herein. 


3. Petitioner says, as will be seen from the provisions of the speci¬ 
fications, that he was required to submit with his bid a bond in sum 
of One Hundred Twenty Thousand Dollars, being ten per cent of 
the amount of the bid, and petitioner says that he (lid bid under said 
specifications for said work on said Eastern High School building 
and filed the same with the Commissioners of the District of Colum¬ 


bia in accordance with the requirements in the specifications so to 
do, his said bid being in the sum of $959,000.00, complete includ¬ 
ing the equipment, or $700,000 for the building not including the 
equipment, and filed with his said bid a bond of the (Jlobe Indemnity 
Company, a Surety Company doing business and having a lawful 
right to do business in the District of Columbia, in the sum of 
$120,000.00 all as required by the provisions of the specifications 
under which said bid was made. 


4. Petitioner says that on the 20th day of October, A. D. 1921, 
in the District Building in the presence of several of the bidders, 
the Municipal Architect, and others, the bids were duly 
3 opened, and it was found from an examination of the bids 
that the bid of your petitioner was some $15,800.00 less than 
the next lowest bid of George E. Wyne. Petitioner says that he was 
then advised by the Municipal Architect that, his bid being the 
lowest bid by $15,800.00, the contract would be awarded to petitioner, 
and that, in accordanee therewith, petitioner proceeded to prepare 
to do the work in order to complete the building at as early a date 
as possible, and if possible, to complete the building within much 
less time than he was required to do by the terms of the contract, 
which he was to enter into and which he was prepared to enter into 
in accordance with his bid. Petitioner says that under the terms 
of his bid and the specifications furnished him by the District from 
which he bid, he would be required to furnish to the District bond 
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in the sum of Nine Thousand Five Hundred Dollars for the faith¬ 
ful performance of the contract in accordance with said bid so made, 
and petitioner advises this court that he had made his arrangements 
to file the bond at the time and as soon as he was notified that the 
award had been given him and the contracts to be prepared by the 
District were ready for his signature, and petitioner says that in 
order to he prompt in beginning the work that he felt would be 
awarded to him and he is advised by his counsel should have been 
awarded lawfully to him, he prepared his equipment and has same 
(Hi the ground ready to begin work. 

Petitioner says that to his utter surprise and amazement, he was, 
on Fmlay morning last, to wit, November 4, advised that a recom¬ 
mendation would be made to the Commissioners to award the con- 
traet to another bidder and ti disregard, set aside, and ignore the 
bid made by your petitioner, because it was thought that your 
1 petitioner had not sufficient experience to perform the work 
required to he performed under the terms of the contract, 
as provided for in the specifications upon which the bid was made 
ami for which petitioner was invited to make a bid, and this notwith¬ 
standing the fact that petitioner had been contracting with the Dis¬ 
trict of Columbia for many years and had never defaulted under any 
contract, but upon the contrary had lost large sums of money during 
the war to complete contracts entered into with the District of 
Columbia just prior to the war, and declined and refused to permit 
any recommendation to he made to Congress to relieve him of this 
loss, taking the position that if lie had made the contract and taken 
the chance, it was his duty to accept the loss, and all of this in the 
face of the fact that the Commissioners of the District of Columbia 
asked Congress to relieve James Bean, the ash contractor, against 
the loss under a contract made with the District for the removal of 
ashes, said contract having been made before the war, but the said 
Bean being compelled to perform the same during the war and at war 
prices, Congress did, in fact appropriate a sum in the neighborhood 
of or about Twenty Two Thousand Dollars, which said sum was duly 
paid l)v the Auditor of the District of Columbia to the said James 
M. 1 lean, all as will he shown by the records of the District of 
Columbia and the record of the Congress of the United States for 
the war period. 

5. Petitioner says that lie submitted a statement of his financial 
standing to I he Commissioners of the District of Columbia, which 
said financial statement shows your petitioner to be actually 
5 worth in the neighborhood of one quarter of a million dollars. 

Petitioner further says that in view of the fact that he had 
expended large sums of money in preparing his bid and after being 
officially advised that his bid was the lowest bid, he expended other 
sums of money in preparation for the work made necessary for him 
to perform under the terms of said bid and under the terms of the 
contract which he rightly expected to be awarded to him under said 
hid. In order that there may be no question in the minds of the 
Commissioners of the District of Columbia that the work would be 
done within the time limit required and in accordance with the terms 
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of the plans and specifications and in every other wise in accordance 
with the wishes and demands of the Commissioners, he solicited one 
James L. Parsons, a well known and reputable builder in the District 
of Columbia, whose capacity and ability to perform the work could 
not be questioned, to enter into a contract arrangement with the said 
Petitioner, and the said petitioner submitted to the Commissioners 
of he District of Columbia a letter from your petitioner and a letter 
from the said Parsons advising them of the said arrangement and 
in which they went further than required by the bid and ottered the 
combined resources of both your petitioner and the said Parsons 
aggregating the sum of one-half million dollars and further ottered 
to enter into a contract to complete the building not in the sixteen 
months as was required by the specifications under which the bid 
was made by them, but offered to complete the work within twelve 
months, and further offered to furnish a bond of a Surety Company 
guaranteeing so to do, under a penalty of Five Hundred 
(i Dollars a day instead of One Hundred and fifty Dollars per 
day as provided by the terms of the specifications under 
which the bid was made. 

(>. Petitioner submits herewith for the consideration of the court 


a letter dated Noveml>er 4, 1021, signed by James L. Parsons, ad¬ 
dressed to the Commissioners of the District of Columbia, with tho 
financial statement of the said James L. Parsons, Jr. and a financial 
statement of George Hyman, attached hereto, all of which is prayed 
to l»e read and considered by the court as a part of this petition as 
fully as if set forth in detail herein, said papers being marked 
Plaintiff’s Exhibit No. 2, as annexed hereto. 

7. Petitioner further avers and savs that he is informed that, 

• • * 

notwithstanding this, an adverse report on recommendation was 
made by the Architect of the District of Columbia and by Majoi ■ 
Brown, Assistant to the Engineer Commissioner, that the contract 
l>e awarded to another bidder at an actual increase of cost to the 


District of $15,800.00, and petitioner is advised and informed and 
therefore believes that the Commissioners of the District of Columbia 


are about to, and in fact will, accept this recommendation and award 
the contract to George E. Wyne, whose bid was $15,800.00 more 
than the bid of your petitioner, and that petitioner by said act will 
be greatly damaged financially and the good reputation which ho 
has obtained injured and destroyed by reason of said act of the 
Commissioners, which act is threatened and will lx? carried out, 
unless enjoined by this Honorable Court from so doing. 

8. Petitioner says that he sought the advice of counsel and peti¬ 
tioner is advised that he interviewed two of the Commis- 


7 sioners, and being unable on said date to see the third 
Commissioner, wrote a letter to the Honorable James F. 
Oyster one of the Commissioners of the District of Columbia, in 
which he set forth the position of your petitioner, being in fact the 
position which he had taken in his verbal interview with the other 
two Commissioners, and copy of said letter being attached and 
marked Petitioner’s Exhibit No. 3, and prayed to be read and con- 
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sidered as a part of this petition as fully as if set forth in detail 
herein. 

9. Petitioner further says that in order that there may be no 
reasonable doubt in the mind of any one of the Commissioners as 
to his capacity to do that which he contracted to do and in order 
to dispel/ any doubt, if there be a doubt, in the mind of any of the 
Commissioners that James L. Pinsons would not do what he offered 


to do, petitioner upon advice of his counsel obtained letters from 
the leading builders in Washington, all well known to the Com¬ 
missioners or at least to the two civilian Commissioners, copies of 
said letters being hereto annexed, marked Plaintiff’s Exhibit No. 4, 
and prayed to be read and considered as a part of this petition as 

fully as if set forth in detail herein. 

« 

10. Petitioner further avers and says that he is advised by his 
counsel and upon such advice states as a fact that under the organic 
act entitled “An Act providing a Permanent Form of Government 
for the District of' Columbia” provision is made for the appointment 
of Commissioners of the District of Columbia and for certain changes 
in the form of government in the District of Columbia. Within 
said act provision is made for the letting of contracts by the 
Commissioners of the District of Columbia and the require- 
8 ment is made of the Commissioners by said act that they 
shall let the work proposed to be done after competitive bid¬ 
ding to the lowest responsible bidder, and your petitioner, therefore, 
avers and says that the Commissioners have no right to reject his 
bid, it being the lowest bid, and petitioner being a responsible bidder, 
and petitioner invites the court, and any other person who may be 
interested in so doing, to examine the work now being completed by 
him on the substructure of the said Eastern High School building 


as evidence of the character and kind of work being done by your 
petitioner and the character of work that he is capable of doing. 

11. Petitioner is further advised by his counsel, and therefore 
upon such advice states as a fact, that he, having l>een invited by 
the Municipal Architect of the District of Columbia, the person who 
distributed and arranged for the bids on this building as the repre¬ 
sentative of the District of Columbia, to bid on said building, the 
Architect being at that time fully advised of the character of work 
done and the capacity and ability of petitioner to do the work re¬ 
quired of him to be done, with full knowledge of said facts having 
invited petitioner to bid and having thereby caused petitioner to 
expend large sums of money in obtaining and paying for the services 
of experts, auditors, and accountants to assist petitioner to prepare 
and submit his bid with full knowledge of the responsibilities 
evolved upon him by reason of the making of said bid and the giv¬ 
ing of said bond of One Hundred Twenty Thousand Dollars, the 
said defendants were estopped from denying or pretending to 
9 deny the right of petitioner to do the thing which he has 
undertaken and agreed to do. And further by reason of 
the fact that the Commissioners accepted his bid, opened the same, 
and considered the same with the other bids, they are in law es- 
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topped from denying to him the rights which are given him under 
the provisions of the law. 

12. Petitioner is further advised by his counsel and upon such 
information states as a fact that the provision made in the specifica¬ 
tions under which the bid was let reserving unto themselves the 
right to reject the low bid and accept the higher hid, is contrary to 
law, unlawful, and without legal effect, and the Commissioners of 
the District of Columbia have no lawful right to undertake to reject 
petitioner’s hid under said provision in said specifications by reason 
of the fact that the same is unlawful. 

Therefore, premises considered, petitioner prays: 

1. That an injunction or restraining order issue out of this Hon¬ 
orable Court enjoining and restraining the defendants as Commis¬ 
sioners of the District of Columbia from rejecting the bid of your 
petitioner and from accepting or awarding the bid to the said George 
E. Wyne or any other higher bidder, and if said bid has actually 
been awarded to the said George E. Wyne before this injunction is 
served upon the defendants, that they he enjoined from executing 
the contract hereafter to ho signed by them on said award, or from 
given- official notification of award or to authorize Wvne to begin 

k «/ 

. 

2. That rules issue out of this Honorable Court directed to the 
defendants and each of them as Commissioners of the Dis- 
Ifi trict of Columbia, requiring them to appear in this court and 
show cause, if any they have, why this injunction granted 
in this cause should not be made permanent or why an injunction 
should not l>e granted against them until final hearing or until 
further order of the court. 

'>. That upon final hearing of said cause an order may be passed 
herein permanently enjoining and restraining the Commissioners 
of the District of Columbia from awarding said contract to the said 
George E. Wyne, and that they may be required under an order 
of this court to award the said contract to your petitioner as the 
lowest responsible bidder. 

4. And for such other, further, and general relief as to the court 
would seem just and proper. 

GEORGE HYMAN. 

W. GWYNN GARDINER. 


1, George Hyman, being first duly sworn on oath depose and 
say that 1 have read the petition by me subscribed and know the 
contents thereof, as well as the exhibits annexed hereto; that the 
matters and things therein of mv own knowledge are true and those 
upon information and belief, I believe to be true. 

GEORGE HYMAN. 

Subscribed and sworn to before me, a Notary Public in and for 
the District of Columbia, this 9th day of November, A. D., 1921. 
[seal.] S. A. GENTRY, 

Notary Public, D. C. 
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11 Exhibit No. 2. 

Filed November 10, 1921. 

Copy. 

November 4, 1921. 

Commissioners of the District of Columbia, 

Washington, D. C. 

Gentlemen: 

1 hereby propose to go into partnership with Mr. George Hyman 
on his proposal for the construction of the superstructure of the 
Eastern High School on Items 1 or 2, and give my time and take 
charge of the job, and I feel sure, with my past experience in the 
building business, that we can complete the job within twelve 
months. If item 2 is accepted we would expect you to make pro¬ 
vision for the other contractors to cooperate with us in executing the 
work. 

The plant which we can put on the job in twenty four hours con¬ 
sists of eight Mack Trucks, three concrete mixers, say-rigs, concrete 
carts, track and cars, concrete buckets, elevators, chutes, derricks and 
steam shovels. 

I attach hereto financial statements of Mr. Hyman and myself. 
Yours very truly, 

(Signed) ' JAMES L. PARSONS, Jr. 

J. L. P./E. P. 

12 Copy. 

November Fourth, 1921. 

Financial Statement of George Hyman. 

Assets. 


Cash in National Bank of Washington. $57,571.58 

Uncompleted sub-structure new Eastern High School, 

about . 40,000.00 

Accounts receivable. 25,000.00 

Real Estate. 20,000.00 

Stock and Bonds. 8,000.00 

Plant and Equipment. 75,000.00 


$225,571.58 

Liabilities. 

Accounts payable . 12,000.00 


■■■—■ ■ ■ ■ « 

Net Worth. $213,571.58 
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13 Copy. 

November Ninth, 1921. 

Financial Statement of James L. Parsons, Jr. 


Assets. 


Cash in National Capital Bank. ;.... $10,917.55 

Stocks . 55,172.75 

Bonds . 54,500.00 

Heal Estate Trust Notes. 15,500.00 

Real Estate. 90,000.00 


$220,090.30 


Liabilities. 


Bank Loan 


15,000.00 


Net Worth 


$211,090.30 


Accounts receivable and accounts payable about balance. 


14 Copy. 

November Seventh, 1921. 

Honorable Commissioners of the District of Columbia, 

District Bldg., 

Washington, I). C. 

Gentlemen : 

My experience in the building business started with my father in 
my teens. I was also employed by Air. T. W. Smith in the construc¬ 
tion of his Eastern Planing Mill. 1 was engaged by the Ward- 
Corby Co. to make drawings and superintend the construction of 
bakery buildings in several cities and was also employed by the 
Cranford Paving Co. to put in the foundations of the New National 
Museum and also a foundation job in Cincinnati. 

When my father got the contract for the District Bldg., he took 
me into partnership with him, and among the numerous jobs I have 
handled, are the following: 

Congressional Apt. House, five months. 

Congress Hall Hotel, Eight months. 

Work for Corby Bros, and Ilavenner’s Bakery. 

Kann’s Department Store, work since 1907. 

Potomac Electric Power Co.’s Offices, 14th & C Sts. 

Homer Bldg. 

I>ansburgh & Bros.V Department Store. 

King’s Palace. 
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Over $1,500,000.00 worth of work for the Capital Traction Co. 
Their large power plant at 32rd tfc K Sts., completed in 10 months. 

Over one-half million dollars munition plant for the Barlett-IIay- 
ward Co., Baltimore, Md. 

Engineer Depot, 4th & R. I. Ave., N. E. 

Fleischmann Yeast Co. 

All of the Capitol Refining Co.’s work at Relee, Ya. 

Philipsborn Store. 

M. Brooks & Co. Store. 

Gichner’s Superior Garage. 

Miller-Dudley and Stewart-Warner Service Stations. 

Woolwarth’s 5 & 10 Cent Store, 7th & D Sts., in 3 mo. 1 mo. Bonus. 
Northeast Savings Bank Bldg. 

1 refer you to any of the above parties, or any of the leading archi¬ 
tects of the city as to my ability and integrity. 

Yours very truly, 


.T. I a P./E. P. 


15 Copy. 

George Hyman, 

General Contractor. 

1116 Morse Street N. W., 
Washington, I). C., November 2, 1921. 

To the Honorable Commissioners of the 
District of Columbia, 

Washington, D. C. 

Dear Sirs: 

In reference to my bid of October 26th for erecting the superstruc¬ 
ture of the Eastern High School, I hereby propose to complete the 
building in twelve months instead of sixteen, as stated in the original 
hid and pay thereafter Five Hundred Dollars ($500.00) per day as 
liquidated damages instead of One Hundred fifty Dollars ($150.00) 
per day as stated in the original bid. 

If the work is awarded to me, I will execute a contract with suf¬ 
ficient surety at once. 

A erv respectfully, 


2—3751a 
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16 Exhibit No. 3. 

Filed November 10, 1921. 

Copy. 

Hon. James F. Oyster, November 7, 1921. 

District Building, 

Washington, D. C. 

My Dear Commissioner: 

On Friday morning last, James L. Parsons, Jr. retained me in 
connection with George Hyman, all having to do with the low bid 
made by Mr. Hyman for the construction of the super-structure of 
the Eastern High School. 

George Hyman’s bid was $15,800.00 less than the next lowest bid¬ 
der, one George E. Wyne. 

It appears that Hyman was notified or received notice in some 
wise that the Commissioners were considering disregarding the low 
bid because they thought that he, Hyman, had not had sufficient ex¬ 
perience in building. 

He, therefore, sought Mr. Parsons and a partnership arrangement 
was entered into between Parsons and Hyman, contingent upon 
Hyman receiving the bid, whereby Parsons would take charge of 
and construct the building as a partner of Hyman’s. 

The resources of both men combined are in the neighborhood of 
one-half million dollars, and they or either of them, stand ready 
to sign any reasonable demand made of them by the Commissioners 
even though it be beyond and in addition to the things provided for 
in the specifications under which the bid was made. 

I sought the Engineer Commissioner and Commissioner Rudolph 
Friday afternoon but you had left the building and I was unable to 
see you, thus this letter. The Engineer Commissioner seemed to 
have some doubt in his mind as to the ability of James M. Parsons 
to do this work. Surely you and Commissioner Rudolph will have 
no tfuch doubt. The Engineer Commissioner feels that it is his duty 
to do that which is necessary to complete this super-structure with¬ 
in the time required by the specifications under which the bids were 
let. You can rest assured that that building will be completed at an 
earlier date if the bid is let to the lowest bidder than if let to one who 
is not the lowest bidder, which in my opinion would be letting the 
cotitract contrary to law. 

In order, however, that there may be no question in the minds of 
the Commissioners as to the capacity and ability of Hyman and 
Parsons, or either of them, to build this structure, I have had them 
obtain letters from the leading builders in Washington, which will 
be filed with the Commissioners this day before the hour of 

17 ten A. M. 

I am as much interested in the construction of the Eastern 
High School as any other man in Washington, whether he be Com- 
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missioner or not, and it was not until I satisfied myself that George 
Hyman would do what he contracted to do by his bid and that Par¬ 
sons would do what he advised the Commissioners he would do, be¬ 
fore I went to the District Building to urge upon you gentlemen 
the letting of this contract in accordance with what I believe to be 
just and in accordance with what I believe to be the law. 

In the face of the record as you Commissioners now have it before 
you, T submit, the contract should be awarded to George Hyman, 
and I trust the Commissioners may so advise. 

Respectfully submitted, 

W. GWYNN GARDINER. 


W. G. G.: M. M. 


18 


#39565, Eq. 


Copy. 


Hon. Cuno II. Rudolph, 

Chairman Board of Commissioners, 
Washington, D. C. 

My Dear Mr. Commissioner: 


November 9, 1921. 


Since our interview of yesterday, I am submitting to you the 
following for your information and the information of your associ¬ 
ates. Within the last two months the Municipal Architect advised 
the representative of the next lowest bidder in the presence of Hyman 
“that the work being done by Hyman on the foundation of the 
Eastern High School was superior to that being done by Mr. Wyne 
on the Gal linger Hospital.” 

I take it that the Municipal Architect will not dispute the cor¬ 
rectness of this statement. 

What has happened in the last two months that has prompted the 
Municipal Architect to report adversely on Hyman’s bid? (That 
he reported adversely I learned from the “Washington Post” of this 
morning.) Again I invite you gentlemen’s attention especially and 
the attention of Major Brown especially to Major Brown’s testimony 
given at the hearing which began on July 14, 1921, before a com¬ 
mittee on the District of Columbia House of Representatives. You 
will note that Major Brown advised the Committee at this hearing 
that the work being done on the Eastern High School was being 
done by an excavator but that the excavator had associated with him 
a very capable builder and that the work was being done in every re¬ 
spect in a satisfactory manner. 

What has transpired since this testimony of Major Brown’s, given 
before the House Committee, which prompted him to recommend a<£ 
versely to Mr. Hyman’s bid? 

Representative Sproul, who furnished my client with the record of 
these hearings advised my client yesterday that he was a practical 
builder of some forty-six years’ experience, and that he visited this 
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building a number of times after receiving the testimony of Major 
Brown and found that the work being done by Hyman on this 
building was all that could be wished for, and that one who could do 
that work in the manner in which it was done was competent to 
build the building. 

This statement was not made to me but to my client and T refer 
you to Representative Sproul, who I am sure and believe will sub¬ 
stantiate this statement in every respect. 

19 I beg of you gentlemen, in the interests of the District 

of Columbia and in fairness to yourselves as Commissioners of 
the District of Columbia to award this contract to the lowest bidder. 

I am entirely satisfied in my mind that if an award he made by 
the Commissioners in this case to other than the lowest bidder, then 
the incentive of the smaller man—the low man—will be destroyed 
and the bids made hereafter will be necessarily only by the large con¬ 
tractors, who are the high men, and it will necessarily result in 
permanent and lasting injury to the District of Columbia. 

This is all I shall say on the subject. (Enough has been said, I 
am sure.) 

Respectfully submitted, 

W. GWYNN GARDINER. 


W. G. G.:M. M. 


20 Exhibit No. 4. 

Filed November 10, 1921. 

Hon. Commissioners, District of Columbia, 

Washington, D. C. 

Gentlemen : 

It is our understanding that you question the ability of Mr. George 
Hyman to construct the Eastern High School Building, and as Mr. 
Hyman has done a certain amount of work for us and is well known 
to the writer, we have no hesitancy in stating that we do not doubt 
but that he can construct the building as expeditiously and supply as 
good workmanship as the second bidder. 

In so far as you require a bond guaranteeing the good faith of all 
bidders, we believe there is a moral obligation on the part of the 
Commissioners to be bound to award the work to the lowest bidder, 
in so far as the requiring of a bond, in our opinion, carries a recip¬ 
rocal obligation. 

We are making this statement in behalf of Mr. Hyman though we 
claim the job in our own behalf, as in our opinion our proposal is 
based on a shorter time than that of the two lowest bidders and con¬ 
sidering the great importance of time in the construction of this 
building, we believe our bid is the most advantageous, everything 
considered. 

If you do not award the work to us on the basis of time, is is our 
opinion that you are as heavily obligated to award the work to the 
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lowest bidder as though you were under a bond similar to 
21 the one that you require of the bidders guaranteeing the good 
faith of their bids. 

Very truly yours, 

GEORGE A. FULLER COMPANY. 
JAMES BAIRD, 

Vice President. 


Filed November 10, 1921. 


Honorable Commissioner, November o, 1921. 

District of Columbia. 

Dear Sir : 

Attention Engineer Commissioner. 


We have been requested by Mr. George Hyman, contractor of our 
city, to write you a letter in reference to his proposal for the Eastern 
High School, this city. 

in reference to Mr. Hyman being able to take over this contract 
and complete it in accordance with specifications and plans and un¬ 
der your supervision of your inspectors, we think he is entirely com¬ 
petent to do this work and will give the District a satisfactory job, 
and without any loss to the Government in any way. 

Mr. Hyman stands both financially and morally A #1. I do not 
think your Commission would make any mistake in awarding him 
this contract. 

Very truly, R. P. Will TTY COMPANY, 

By F. ESSEX. 


22 Filed November 10, 1921. 

-Boyle, C. E., President. V. W. Boyle, Vice-President and 

Secretary. 

J. C. Robertson, Treasurer. 

Boyle-Robertson Construction Co., Inc. 

Evans Building, 

Washington, D. C. 

November 5, 1821. 

To the Honorable The Board of Commissioners, 

District of Columbia, 

Washington, D. C. 

Sirs: 

Mr. George Hyman asks that we advise you of our knowledge of 
his qualifications to handle a large contract for the District of 
Columbia. 
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We understand that he has reference to the contract for the super¬ 
structure of the Eastern High School. 

We have known Mr. Hyman for a long time and do not hesitate 
to express our unqualified opinion that he can successfully carry out 
any such contract that he is willing to undertake. 

We understand from good authority that he is equipped both 
financially and otherwise to carry out such a contract. 

Respectfully, 

BOYLE-ROBEETSON CONSTRUCTION 
CO. 

J. C. ROBERTSON, 

T reasurer. 


J. C. R.: cr. 
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Rule to Show Cause. 

Filed November 10,1921. 

* * * * * * 


In consideration of the Bill and Exhibits filed in the above en¬ 
titled cause this 10th day of November, 1921, it is by the Court, 
Ordered that the defendants, Cuno H. Rudolph, James F. Oyster, 
and Charles Keller, be, and they hereby are, directed to appear in 
this court on the 14th day of November, A. 1)., 1921, and show cause, 
if any they have, why they should not be enjoined and restrained 
from doing anything further in connection with the awarding of the 
contract to other than George Hyman, the lowest bidder, provided 
that a copy of this order be served upon the defendants and each of 
them on or before the 12th day of November, 1921. 

By the Court, 

A. A. HOEIILING, 

Justice. 

Marshals Return. 


Served a copy of the within rule on Cuno II. Rudolph James F. 
Oyster and Clias. Keller Commissioners, D. of C. each personally 
November 10, 1921. 

MAURICE SPLAIN, 

U. S. Marshal. 

K. 


24 Anmver to Rule to Show Cause. 

Filed November 14, 1921. 

******* 

Now come the defendants in the above cause and for answer to 
the rule to show cause issued herein say to the Court as follows: 
1, 2. They admit paragraphs one and two of the petition herein. 
3. Answering paragraph three of the said bill, defendants deny, 
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on information and belief received from the Municipal Architect, 
that the plaintiff had been invited by him to hid on the construction 
of the Eastern High School otherwise than contractors generally had 
been invited, to wit, by advertisement in the public press as re¬ 
quired by law, and furnishing specifications to the bidder when re¬ 
quested by him. Further defendants say that the averments of this 
paragraph are immaterial. 

4. Defendants admit the averments of paragraph four. (Marked 
3.) 

4. Answering paragraph four defendants say that the bid of the 
plaintiff for the construction complete of the said High School was 
Nine hundred fifty thousand dollars ($950,000.00) and that of 
George E. Wyne, to whom the contract was awarded, was nine hun¬ 
dred fifty-nine thousand seven hundred dollars ($959,700.00). De¬ 
fendants deny, on information received from the Municipal Archi¬ 
tect that the latter advised the plaintiff that the plaintiff would bo 
awarded the contract or that the said Architect had any talk with the 
plaintiff about this matter; on the contrary defendants aver they 

received a letter from the said Architect under date of Oc- 
‘25 tober 31, 1921, recommending the acceptance of the bid of 
the said Wyne and the rejection of the hid of the plaintiff on 
Ihe ground that the said Wyne had the necessary experience, equip¬ 
ment and organization to efficiently complete a work of this charac¬ 
ter and the plaintiff had not. 

Defendants admit that the plaintiff was advised on Nov. 4th that 
the said contract would not he awarded to him, hut would he given 
to another bidder. 

Defendants say that the other averments of this paragraph are 
immaterial. 

5. Defendants admit that the plaintiff filed with them a statement 
of his financial standing, hut sav that the l>ond required to he filed 
was designed to care for the faithful execution of the contract from 
a financial standpoint. Defendants say they have no knowledge of 
what sums, if any, plaintiff expended in preparing to execute the 
contract, but say if any were expended it was at the risk of Ihe plain¬ 
tiff as he knew the contract had not yet been awarded to him. De¬ 
fendants admit that the plaintiff proposed to enter into a partner¬ 
ship with the said James L. Parsons for the erection of said build¬ 
ing, hut the defendants could not assent to this arrangement because 
of a clause of the “Instructions to Bidders” which became a part 
of the contract that excluded bidders from having an interest in 
more than one hid, as the said Parsons was himself a bidder on the 
contract independently of his connection with the plaintiff. A copv 
of the said letter is filed herewith marked “Exhibit “A” and prayed 

to be read as a part hereof. 

20 0. Defendants admit the allegations of paragraph 0. 

7. Defendants admit that the Municipal Architect and tho 
Assistant to the Engineer Commissioner reported adversely upon 
the bid of the plaintiff, as alleged, and recommended that the con- 
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tract he given to the said Wyne; that the contract was, on the 9th 
day of November, 19*21, awarded to the said Wyne, the contract 
signed by both parties and the said Wyne, as defendants are advised, 
immediately began preparations to carry out his contract ; that the 
said Wyne was, in the judgment of the defendants, the lowest re¬ 
sponsible bidder for the reason that he was thoroughly equipped by 
experience, organization and mechanical equipment, by his ability 
to foresee delays and complications and to prepare for them, and his 
connections with sub-contractors and artisans and skilled workers, 
for the etiicient performance of a work of this size and character, 
and the plaintiff was not; that the said Wyne engaged to perform 
the said work in twelve months from the date of his said contract. 

Further defendants say that the plaintiff’s experience in construc¬ 
tion work has been confined to underground construction largely 
for the building of sewers of which he has constructed a number for 
the District of Columbia in a fairly efficient manner, but always in 
excess of the time provided for in the contract, the municipal rec¬ 
ords showing that through delays of various kinds he has exceeded 
the time limit by an average of 33 1/3 per cent. In the excavation 
and construction of sub-structure for the Eastern High School he 
obtained an extension of forty-five days over the time pro- 
27 vided for in the contract, when by the use of proper appli¬ 
ances and the exercise of reasonable forethought he could 
have completed well within the time; that the plaintiff has had no 
experience whatever in the construction of buildings for work of the 
character and size involved in this case, including as it does many 
intricate mechanical installations, plumbing, heating and ventilat¬ 
ing, electrical appliances, interior work of various kinds, including 
wood work and marble and numerous other things of which the 
plaintiff has little or no knowledge and no experience whatever, 
and including also as a matter of the first importance, the proper 
coordination of all these processes as the work of building pro¬ 
gresses. 

8, 9. Defendants say they are advised that the averments of para¬ 
graphs 8 and 9 are immaterial; or if they should he held to he ma¬ 
terial that the plaintiff be held to strict proof thereof. 

10. Answering paragraph 10 defendants say they are advised that 
the first part thereof consists of matter of law which they are not 
required to answer; that the work done by the plaintiff on the sub¬ 
structure of the said High School while fairly well done, did not 
in the judgment of the defendants, furnish sufficient criterion of 
his ability to erect a structure of the character involved herein and 
for which, as heretofore set out, plaintiff was not sufficiently 
equipped. 

11. Answering paragraph 11 of the said bill defendants again deny 
that the said Architect invited the plaintiff to bid on the said work 
other than as heretofore stated; they further deny that the said 
Architect did anything, or could as a matter of law do anything, 
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which would operate as an estoppel on the defendants herein 
28 to exercise their full discretion and judgment in awarding 
tlie said contract to the bidder who was, in their judgment, 
the lowest responsible bidder and who would perform the said con¬ 
tract to the best interests of the public. That any expenditures 
which have been incurred by the plaintiff in regard to the said con¬ 
tract on the faith of its award to him have been incurred at his own 
risk as he was legally chargeable with the knowledge that the Com¬ 
missioners of the District, and they only, have the power to award 
the same. 

12. Defendants are advised that the matters set forth in paragraph 
12 consist of matters of law, although alleged as facts, and that they 
are not required to answer the same. Regarded as facts defendants 
deny the same. 

13. Further answering the said hill defendants show to the court 
that George E. Wyne, to whom the said contract was awarded, is 
a necessary and proper party to this cause and has not been made a 
party, and they pray advantage of this omission in the same manner 
to the same effect as if they specifically demurred to the said bill 
therefor. 

Having fully answered the said rule to show — heretofore issued 
herein defendants pray that the same be discharged with their 
costs in this hchalf incurred. 

CUNO IT. RUDOLPH, 
JAS'. F. OYSTER, 

C. KELLER, 

Commissi on era of the District of Columbia. 


F. IT. STEPHENS, 

Attorney for Defendants. 

20 District of Columbia, ss : 

Cuno IT. Rudolph, being duly sworn, says lie is the president of 
the Board of Commissioners of the District of Columbia, the de¬ 
fendants in the al>ove entitled cause; that he has read the answer 
subscribed by the said Commissioners and knows the contents 
thereof; that the matters therein stated as of personal knowledge 
are true, and those stated upon information and belief he believes 
to he true. CUNO H. RUDOLPH, 

President Board of Commissioners. 

Subscribed and sworn to before me this 12th dav of November, 
1921. 

[seal.] DANIEL E. G A ROES, 

Notary Public, D. C. 


3—3751a 
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Exhibit “A.” 

Copy. 

James L. Parsons, Jr., 

Builder, 

832-333 Southern Building, 

Washington, D. C. 

Telephone Main 1649. 

November Fourth, 1921. 

Commissioners of the District of Columbia, 

Washington, D. C. 

Gentlemen: 

I hereby propose to go into partnership with Mr. George Hyman 
on his proposal for the construction of the superstructure of the 
Eastern High School on Items 1 or 2, and give my time and take 
charge of the job, and I feel sure with my past experience in the 
building business, that we can complete the job within twelve 
months. If item 2 is accepted we would expect you to make pro¬ 
vision for the other contractors to cooperate with us in executing 
the work. 

80 The plant which we can put on the job in twenty four 

hours consists of eight Mack trucks, three concrete mixers, 
saw-rigs, concrete carts, track and cars, concrete buckets, elevators, 
chutes, derricks and steam shovels. 

I attach hereto financial statements of Mr. Hvman and mvself. 

Yours very truly, 


J. L. P./E. P. 
Enel. 2. 


JAMES L. PARSONS, Jr. 
GEORGE HYMAN. 
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Exhibit “A”—Continued. 

Copy. 

November Fourth, 1921. 
Financial Statement of George Hyman. 

Assets. 

Casli in National Bank of Washington. 57,571.58 

Uncompleted sub-structure new Eastern High School, 

about . 40,000.00 

Accounts receivable . 25,000.00 

Real Estate . 20,000.00 

Stocks and Bonds. 8,000.00 

Plant & Equipment. 75,000.00 

225,571.58 

Liabilities. 

Accounts payable . 12,000.00 

Net worth George Hyman. $213,571.58 

31 Exhibit “A”—Concluded. 

Copy. 

November Fourth, 1921. 
Financial Statement of James L. Parsons, Jr. 

Assets. 

Cash in National Capital Bank. 10,917.55 

Stocks. 55,172.75 

Bonds. 54,500.00 

Real Estate Trust Notes. 15,500.00 

Real Estate . 90,000.00 

228,090.30 

Liabilities. 

Bank Loan . 15,000.00 

Net worth . $211,090.30 

Accounts receivable and accounts payable about balance. 

JAMES L. PARSONS, Jr. 
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Exhibit “B.” 
Copy. 

Instructions to Bidders. 


“5. Rejection of Bids .—Reasonable grounds for supposing that 
any bidder is interested in more than one proposal for the same 
item, will cause the rejection of all proposals in which he is inter¬ 
ested. The Commissioners reserve the right to waive any informal¬ 
ity in the proposals received, and to reject any or all proposals, or 
parts of a proposal, and to make the award in such manner as they 
consider best for the interests of the District of Columbia. Pro¬ 
posals received after the time advertised for receiving bids 
o'l will be returned unopened. No proposal will be accepted 
from any failing bidder or contractor known as such on the 
records of the District of Columbia within twenty years prior to the 
date of bid. No telegraphic proposal will be considered. 

‘‘b. Experience .—Bidders must present satisfactory evidence that 
they have been regularly engaged in the business of constructing 
such work as they propose to execute, and in case the lowest respon¬ 
sible bidder has never done any work for the District of Columbia, 
be must, prior to the award of contract, be able to show work done 
by him within a distance of one thousand miles from the District 
of Columbia, and may be required to pay the necessary expenses of 
an inspection of such work by such representatives of the District 
of Columbia, not exceeding two in number, as may be sent by the 
Engineer to examine it. 


The Contractor expressly warrants that he has employed no third 
person to solicit or obtain this contract in his behalf, or to cause 
or procure the same to be obtained upon compensation in any way 
contingent, in whole or in part, upon such procurement; and that 
he has not paid, or promised or agreed to pay, to any third person, 
in consideration of such procurement, or in compensation for serv¬ 
ices in connection therewith, any brokerage, commission, or percent¬ 
age upon the amount receivable by him hereunder; and that he has 
not, in estimating the contract price demanded by him, included 
any sum by reason of any such brokerage, commission, or percent¬ 
age; and that all moneys payable to him hereunder are free from 
obligation to any other person for services rendered, or supposed 
to have been rendered, in the procurement of this contract. lie 
further agrees that any breach of this warranty shall constitute ade¬ 
quate cause for the annulment of this contract by the District of 
Columbia, and that the District of Columbia may retain to its own 
use from any sums due or to become due thereunder an amount 
equal to any brokerage, commission, or percentage so paid, or agreed 
to be rmid. 

j 

“7. Capital and Plant .—Bidders must present satisfactory evi¬ 
dence that they are fully prepared with the necessary capital, ma¬ 
terials, and machinery to conduct the work to be contracted for to 
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the satisfaction of the Commissioners, and to begin it promptly 
when ordered.” 

33 Motion to Dismiss. 

Filed November 14, 1921. 

4 = * ^ >1= 9|e 

Now come the defendants in the above entitled cause, bv their 
attorney, and move the court to dismiss the original and amended 
bills in the above entitled cause, for that, 

1. The plaintiff has not in his said bills set forth any sufficient 
facts to entitle him to relief in a court of equity. 

2. For want of necessary and proper parties to the said bill. 

F. II. STEPHENS, 

Attorney for Defendants. 


34 


Amended Bill. 

Filed November 15, 1921. 

Leave of the Court lirst had and obtained, plaintiffs file this 
amended Bill in the above entitled cause. 

1. They state that they are citizens of the United States and resi¬ 
dents and taxpayers of the District of Columbia, and file this suit in 
their own right and as taxpayers in the District of Columbia, both 
being taxpayers of real and personal property therein. 

2. That the defendants, Cuno II. Rudolph, James F. Oyster, and 
Charles Keller, are citizens of the United States, residents of the Dis¬ 
trict of Columbia, Commissioners of the District of Columbia and are 
sued as such. 

3. That heretofore, to-wit, Congress passed a law entitled “An Act 
providing a permanent form of Government for the District of Co¬ 
lumbia (U. S. Stat. at Large, Vol. 20, pg. 2),” which act was duly 
approved on, to-wit, June 11th 1878, which law upon said approval 
became “the law incorporating the Municipal Government of the Dis¬ 
trict of Columbia with a number of fundamental changes thereunder 
and additional power granted by Congress.” 

That among the things provided for by the terms of this act, after 
providing for the appointment of three commissioners, two to be ap¬ 
pointed by the President of the United States and confirmed by the 
Senate, and one detailed from time to time from the Corps of Engi¬ 
neers by the President for this duty, Congress defined how these three 
individuals being substituted by said act as those having authority 
to regulate and govern tlie affairs and enforce the laws of the 
35 District of Columbia, as passed by Congress for said District, 
provided the manner, terms and conditions under which all 
contracts to be let for operations in the District of Columbia by the 
said Commissioners, and provided in terms, thus, “That hereafter 
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when any repairs of streets, avenues, alleys or sewers within the Dis¬ 
trict of Columbia are to be made, or when new pavements are to be 
substituted in place of those worn out, new ones laid or new streets 
opened, sewers built, or any works, the total cost of which shall ex¬ 
ceed the sum of One Thousand Dollars ($1,000), notice shall be 
given in one newspaper in Washington, and if the total cost shall ex¬ 
ceed Five Thousand Dollars ($5,000), then in one newspaper in each 
of the Cities of New York, Philadelphia and Baltimore, also for one 
week, for proposals with full specifications as to materials for the 
whole or any portion of the works proposed to be done; (2) and the 
lowest responsible proposal for the kind and character of pavement 
or other work which the Commissioners shall determine upon, shall, 



proposals; (4), provided, that work capable of being executed under 
a single contract shall not be subdivided so as to reduce the sum of 
money to be paid therefor to less than One Thousand Dollars 
($1,000); (5) and all contracts shall be copied in a book kept for 
that purpose, and be signed by the said Commissioners, and no con¬ 
tract involving an expenditure of more than One Hundred Dollars 
($100) shall be valid until recorded and signed as aforesaid. 

4. Petitioners respectfully represent to this Court that on 
30 about, to wit, the 28th day of September, A. D. 1021, the 
Commissioners of the District of Columbia, acting under the 
directions and authority vested in them by this act of .Congress above 
referred to, advertised for bids for the superstructure of the Eastern 
High School in the following form: 


Proposal for Completing the Construction of High School Building 

No. 170, East Capitol Street at the Corner of 17 th Street N. E 

Washington, D. C. 

Office of the Commissioners D. C. 

Building, Plumbing, Heating and Ventilating, Electrical. 

Washington, Sept. 28th, 1921. 

Scaled proposals will be received at this office, Room 500, District 
Building, until 2 o’clock, P. M., Oct. 26, 1021, for completing the 
construction of High School Building No. 176, to be erected on East 
Capitol Street at the corner of 17th Street, N. E., Washington, D. C., 
as per drawings and specifications now on fde in the office of the 
Municipal Architect of the District of Columbia. 

Specifications and form of proposal may be obtained at Room 427, 
District Building. 

Incomplete proposals may be rejected as informal. 

Proposals without specifications may be considered informal. 

The Commissioners reserve the right to reject any and all propo¬ 
sals. 
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Telegraphic proposals will not be considered. 

CUNO H. RUDOLPH, 
CHARLES W. KUTZ, 
JAMES F. OYSTER, 

Commissioners D. C. 

Petitioners say that the Municipal Architect of the District 

37 of Columbia who was delegated by the Commissioners of the 
District of Columbia so to do, had requested and invited your 

petitioner George Hyman to bid on these proposals, stating to him 
that it was desirous that he bid because of the fact that petitioner hav¬ 
ing constructed and built the substructure of said building and being 
thereby thoroughly familiar with the plans and specifications of said 
building and the varied changes made thereunder, it was desirous to 
have your said petitioner bid on these proposals for the completion of 
said building, and said petitioner says that the said Municipal Archi¬ 
tect on more than one occasion requested and urged your petitioner 
to bid on said proposals. Petitioner says that he did bid on the said 
proposals after expending a considerable sum which was necessary to 
expend in order to make up his estimates, and determine the hid to he 
made by this petitioner or by reason of the size of the contract being, 
to wit, in the neighborhood of One Million Dollars ($1,000,000), and 
more specifically in the sum of Nine Hundred Fifty Thousand 
Dollars ($050,000), for the completion of the superstructure and the 
mechanical equipment, or Seven Hundred Thousand Dollars ($700,- 
000), for the completion of the building, not including the me¬ 
chanical equipment, these two bids being made by reason of the fact 
that the Commissioners requested the bids to be made in this man¬ 
ner, and the said bids being accompanied by a bond for One Hun¬ 
dred Twenty Thousand Dollars ($120,000) petitioner furnishing a 
surety bond for said amount. 

5. Petitioners further aver and state to the Court that on, to wit, 
the 26th day of October, A. 1). 1921, these bids or sealed pro- 

38 posals were opened at the District Building in the room known 
at the building as the “Board Room,” there being present 

several hundred persons who were, more or less, interested in the 
bids, the District being represented by the Chief Clerk of the Engi¬ 
neer Department of the City who actually opened said bids, there 
being present also the said Municipal Architect, the same person who 
had invited and requested said petitioner to bid. 

There were a number of bidders, and after all of the proposals 
or bids were opened and tabulated, it was found that your petitioner 
George Hyman was the lowest bidder on Item No. 1, (being the 
construction of the building with the mechanical equipment) to 
the extent of Nine Thousand Seven Hundred Dollars ($9,700), 
and on Item No. 2, (which was for the building proper, without the 
mechanical equipment) to the extent of Fifteen Thousand Eight 
Hundred Dollars ($15,800). Petitioners state that, at this time, 
the Municipal Architect of the District of Columbia, one Harris, 
came to your petitioner George Hyman in the presence of a number 
of persons, shook hands with him and congratulated him on being 
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the lowest bidder and stated to petitioner he would have to complete 
the building. The adv. for bids and the bids were made for contract 
to be completed in 16 months. 

6. Petitioners further aver and say that relying upon the fact 
that he was actually the lowest bidder, and having been requested 
to bid, and believing, as he had a right to believe, that an award 
would be made him by the Commissioners as the lowest bidder, the 
said George Hyman proceeded to prepare to do the work required 
of him to be done, being in communication from day to day 
60 with the Municipal Architect as to when the award was 
actually to he made, it being the practice and custom at the 
District Building to have the Commissioners make the award and 
give notice of said award to the contractor in writing, and at the 
same time, giving the contractor notice that the contracts will be 
prepared and he will be notified when the contracts are ready for 
bis signature and when he, the contractor, will be required to fur¬ 
nish the bond required to be furnished, which was in this case, and 
in all cases, fifty per centum (50%) of the amount of the contract, 
which being the further custom and practice to have the contractor 
sign the contracts and tile 1 1 is bond, after which the Commissioners 
likewise sign the contract and approve the bond, after which a copy 
of said contract with the plans and specifications are delivered to 
the contractor thereby completing the contract. 

When to his utter surprise and amazement, the said George 
Hyman was advised on or about, to wit, the 3rd day of November, 
A. D. 1021, by the said Harris that he, the said Harris, had made 
a recommendation to the Commissioners not to award the contract 


to your petitioner and exhibited to petitioner a copy of his recom¬ 
mendation, which stated in substance, thus, “While Hyman is the 
low bidder, and did a satisfactory job on the substructure, it is mv 
opinion that Wyne has a better equipment and can do the work 
in a shorter period, and therefore, I recommend that the Commis¬ 
sioners make the award to Wyne. ’ Petitioners say that in this 
conversation, which was had at the District Building in the Oflice 
of the said Municipal Architect in said building, the said Harris 
further said that under the proposals, the work should be done in 
sixteen months and that the penalty of One Hundred Fifty 
40 Dollars ($150) a day was too small for a big job like that, 
and that the contractor could afford to pay the One Hundred 
Fifty Dollars ($150) penalty a day forfeiture and delay the com¬ 
pletion of the contract; thereupon, petitioner George Hyman stated 
to the said architect that he would complete the job in twelve 
months and would furnish a. bond to forfeit Five Hundred Dollars 


($500) a day instead of One Hundred Fifty Dollars ($150) if he 
did not complete it within the twelve months on the said date, to 
wit, November 3rd; petitioner George Hyman did file with the said 
Municipal Architect, as Municipal Architect for the District of 
Columbia a letter in which petitioner tendered himself ready and 
willing to complete the contract within twelve months instead of 
the sixteen months as provided under the terms of the proposals 
and to forfeit Five Hundred Dollars ($500) a day instead of One 
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Hundred Fifty Dollars ($150) — day, and tendered himself ready 
and willing to furnish the bond of Five Hundred Thousand Dollars 
($500,000) required by the terms of said contract so to do. 

7. Petitioner George Hyman says that he has been engaged in 
the contract work in the District of Columbia since 1909 and that 
since that time, 1909, he has signed contracts with the District of 
Columbia for over One Million Dollars ($1,000,000), aggregating 
in sums from Five Hundred Dollars ($500) to Three Hundred 
Forty Thousand Dollars ($340,000), which said Three Hundred 
Forty Thousand Dollars ($340,000) was for the construction of the 
substructure on the Eastern High School, the identical building 
for which your petitioner gave the lowest bid for the superstructure 
being in fact the most ditlicult portion of the construction of 

41 said building. Petitioner says that all of said work done 
under every contract entered into with the District of Co¬ 
lumbia, extending over said period from 1909 up to the completion 
of the last contract, to wit, the work on the substructure of this 
building was done and completed in a manner entirely satisfactory 
to the District of Columbia, and no complaint of any character has 
ever been received by said petitioner from the District of Columbia, 
or any of its officials or subordinates as to any work being done 
or contracted to be done by your petitioner, and no work done or 
contracted to be done by your petitioner was ever condemned by the 
District of Columbia or any of its officials or representatives. 

Petitioners respectfully invite the Court to a telegram sent by 
Colonel C. W. Kutz who for seven years and up to the last month 
or five weeks was the Engineer Commissioner of the District of 
Columbia, having charge of all of the work contracted to be done 
and being done under contracts by your petitioner with the District 
of Columbia. Said telegram states thus: 

Cincinnati, Ohio, November 10th, 1921. 

Colonel Charles Keller, 

Engineer Commissioner, 

District Building, 

Washington, D. C.: 

Based on Hyman’s record and the special knowledge of Luebkert, 
I regard him as qualified to complete Eastern High School. This 
is sent at Hyman’s request. 

(Signed) KUTZ. 

Petitioners say that Colonel Charles Keller, to whom this telegram 
was addressed, is one of the respondents in this case, and is now 
the Engineer Commissioner of the District of Columbia, 

42 having succeeded Colonel Kutz within the last few weeks, as 
such. Petitioners say that the Luebkert referred to in this 

telegram was for many years, to wit, about thirty-five years, engaged 
in general building in the District of Columbia, during which, most 
of said time, he was actually engaged in constructing school build- 
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ings for the District of Columbia as contractor, or as superintendent 
of the contractor who had obtained the award and contract to build 
the said schools for the District of Columbia. Petitioners further 
say that the said Luebkert was employed by the District of Colum¬ 
bia by reason of his special knowledge and qualifications as the 
head inspector representing the District of Columbia during the 
entire construction of the Central High School building, the largest, 
most complicated and most expensive school building at this present 
time. Petitioners further say that the said Luebkert, by reason 
of his special ability, knowledge, and qualification, became, and is, 
and for sometime has been, and in the future, will be, associated 
with your petitioner, George Hyman, and during the whole period 
of the construction by your petitioner of the substructure of the 
Eastern High School, the day Luebkert was associated with your 
petitioner and will associate with your petitioner during the whole 
period of the time required to complete the said superstructure of 
the Eastern High School, whether the contract be awarded to peti¬ 
tioner or not, all of which was known to the Municipal Architect 
of the District of Columbia at the time he made the recommenda¬ 
tion referred to, and all of which was known to the Assistant En¬ 
gineer Commissioner of the District of Columbia, Major Carry M. 

Brown, and all of which was known to the three Commis- 
43 sioners of the District of Columbia, when they were consider¬ 
ing the question of awarding this contract or could have 
been known to them, had any effort been made to ascertain the 
facts. Petitioner further says that the contract heretofore entered 
into between him and the District of Columbia to build and com¬ 
plete the substructure of the Eastern High School was so well dono 
that the Assistant to the Engineer Commissioner while testifying 
before a committee of Congress on, to wit, the 12th day of October, 
A. D., 1921, after the said work had been practically completed, 
gave testimony as to said work to said committee of Congress in 
the following language, that is to say: 


Questions by Honorable E. IP. Sprout, as Found on Page 8 of the 
Hearing Before the Committee of the District of Columbia, House 
of Representatives. 

Ques. Mr. Sproul: I know in practically all High Schools 1 have 
anything to do with, they are putting in the swimming pools. 

Ans. Major Brown: I should like to say, Sir, that the point that 
has been brought up as to whether or not our procedure in letting 
partial contracts will restrict future bidding, and very soon be 
answered directly. It is now a matter of opinion, but in a few 
days, we will have the bids on this building, and we can then see 
what sort of competition we are going to get. The only indications 
we have so far with regard to the matter are that about 50 sets of 
blue prints and specifications have been put out on this building 
over here on request from Philadelphia, New York, and other Cities 
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around the country. They are apparently intending to bid 

44 on that building. The man who made the excavation and 
put in the foundations has not been a building contractor. 

We got an excavation man to bid on that job, thereby saving possibly 
the profit which a general contractor would have made in letting that 
job to a subcontractor. 

Mr. Sproul: Did the excavator put in the foundations, too? 

Maj. Brown: Yes, sir. 

Mr. Sproul: This is rather unusual, is it not, to get a man to do 
a job like that which he does not know anything about? Does 
he sublet his mason work? 

Maj. Brown: No, sir; he did it himself, sir; and he took in with 
him on the work a man who has had a great deal of building ex¬ 
perience. 11 is experience has been mainly in general contracting, 
but not including building construction; and we have had so far 
a very successful job. 

Mr. Sproul: But a slow one? 

Maj. Brown: Slow; yes, sir. The slowness was due in largo 
measure to the difficulty in getting limestone. We have been using 
Bedford limestone in this building, and having started with that 
we have got to carry the same stone on up. We hope we will not 
have any more trouble. They had a strike at the quarries which 
has delayed the procurement of stone and it has slowed the work 
considerably. But that strike is now over, and I hope there will be 
no more difficulty in getting stone for the building. 

Mr. Sproul: That strike did not delay the finishing of the plans 
and the letting of the contract? 

Maj. Brown: No, sir. 

45 Major Brown further testifying before this committee on 
said date, to wit, October 12th, 1921, as found on page 11, 

of the printed record of these hearings, testifying thus: 

Mr. Reed: I want to go back to the division of the contract. 
We all know it is a large structure which might be divided up. 
There is the foundation stone, the electrical wiring, the plumbing 
work, the decorating work, and so on. Is it customary in Wash¬ 
ington for one contractor to bid on all these things, or is it done 
separately? 

Maj. Brown: We do not very often separate them. We usually 
take a general contract for the building. 

Mr. Reed: Is the contractor, who is on the ground now, on this 
building to he a bidder among the bidders for the completion of 
the building? 

Maj. Brown: 1 am not sure. He has taken out specifications and 
blue prints, and I am not sure whether or not he will bid. I rather 
expect lie will. 

Mr. Reed: lie is in that kind of work. 

Maj. Brown: As I stated awhile ago, he is a man who, prior to 
this time, had been a general contractor. When he undertook this 
work at Eastern High School he associated with himself a builder, 
a man who has had a great deal of experience here in the District 
as a builder, and I think they will probably build on the super- 
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structure. I might say that the effort to. save the appropriations 
have, of course, had considerable to do with it. The main idea was 
to take advantage of the falling market, and to get an excavating 
contractor in there on the original bids. The appropriations 
for the Eastern High School were Three Hundred Thousand 
Dollars ($800,000) in 1918 for the fiscal year, and prac¬ 
tically all construction was delayed at that time on account of the 
In 1921 we got an additional Sixty Thousand Dollars ($60,- 
for 1922 the commissioners’ estimate was Seven Hundred 
Thousand ($700,000^, and we got Two Hundred Forty Thousand 
Dollars ($240,000). 


46 


war 
000 ); 


8. Your petitioners further state that the Municipal Architect has 

onlv been in the service of the District of Columbia some few 

«/ 

months, and therefore knows, personally, nothing of the qualifica* 
tions of your petitioner. The Assistant Engineer Commissioner, 
Major Brown, who gave testimony as above has been in the service 
of the District of Columbia as one of the Assistants to the Engineer 
Commissioner since about the close of the war; the Engineer Com¬ 
missioner Colonel Keller has been Engineer Commissioner for only 
a few weeks, while Colonel Kutz was Engineer Commissioner during 
practically the whole period when contracts were made by petitioner 
with the District, and work performed for the District of Columbia 
by petitioner under said contract. 

Your petitioner George Hyman further avers and says that not¬ 
withstanding all of the facts as above set forth, the truth of which 
cannot be disputed or denied, he feeling and believing and being 
advised that the refusal to make him the award and give him the 
contract in this case would result in very serious, lasting and irrepa¬ 
rable injury to his reputation in the community and his capacity to 
do work of like character, sought the Municipal Architect in his 
office in the District Building on Thursday afternoon, November 
3rd, 1921, and proposed to the said Architect, that rather 
47 than have the award made against your petitioner he would 
go out and endeavor to interest one of the leading builders 
in Washington so that there could be no further question in the 
minds of any one that would prevent the award being made to your 
petitioner and upon the statement of the Municipal Architect that 
that would be satisfactory if the builder was a responsible person, 
the petitioner suggested the name of Mr. James L. Parsons, Jr., the 
largest independent contractor in Washington, and upon being ad¬ 
vised by the Municipal Architect that he knew of Mr. Parsons bv 
reputation and that lie believed that it would be entirely acceptable 
and agreeable, the petitioner left the building, sought an interview 
with Mr. James L. Parsons, advised him of the conditions, and 
invited him to join him if the award lie made, and after considerable 
discussion an arrangement was made with the same James L. Par¬ 
sons (whom the petitioner had not seen for a year prior to this inter¬ 
view), and he consented to go to see Colonel Keller, the Engineer 
Commissioner, in order to ascertain the views of said Engineer, on 
the subject, and the said Parsons and your petitioner did call at 
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the office of the Engineer Commissioner of the District of Columbia, 
on Friday morning, November 4th, at about 11:00 A. M., at which 
time and place the subject of having Mr. Parsons join the petitioner 
was discussed with the Engineer Commissioner, and upon advice 
of the Engineer Commissioner and upon the request of the Engineer 
Commissioner a financial statement of your petitioner and the said 
James L. Parsons be furnished him together with a letter of the 
said James L. Parsons stating that he would be willing to join your 
petitioner and from his conversation and conduct they were 
48 of the opinion that the contract would l»e awarded to your 
petitioner if a favorable statement was furnished by the peti¬ 
tioner and the said Parsons and they left the office of the said 
Engineer Commissioner and proceeded to the Office of the said James 
L. Parsons in the Southern Building, Washington, I). C., where they 
prepared a letter which was delivered in person to the engineer 
Commissioner, together with a financial statement of the petitioner 
and the said Parsons, which said letter and financial statements, 
stated as follows, to wit: 

November 4, 1921. 

Commissioners of the District of Columbia, 

Washington, D. C. 

Gentlemen: 

I hereby proj>ose to go into partnership with Mr. George Hyman 
on his proposal for the construction of the superstructure of the 
Eastern High School on Items 1 or 2 and give my time and take 
charge of the job, and I feel sure, with my past experience in the 
building business that we can complete the job within twelve months. 
If item 2 is accepted we would expect you to make provision for the 
other contractors to cooperate with us in executing the work. 

The plant which we can put on the job in twenty four hours con¬ 
sists of weight Mack trucks, three concrete mixers, saw-rigs, concrete 
carts, track and cars, concrete buckets, elevators, chutes, derricks and 
steam shovels. 

I attach hereto financial statements of Mr. Hyman and myself. 
Very truly yours, 


J. L. P./E. P. 
Enel. 2. 


J. L. P. 
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49 November 4, 1921. 

Financial Statement of Georye Hyman. 

Assets. 


Cash in National Bank of Washington. 57,571.58 

Uncompleted sub-structure new Eastern High School, 

about. 40,000.00 

Accounts receivable. 25,000.00 

Beal Estate. 20,000.00 

Stocks and Bonds. 8,000.00 

IMant & Equipment . 75,000.00 


225,571.58 

Liabilities. 

Accounts payable . 12,000.00 


Net Worth . 213,571.58 


November Ninth, 1921. 

Financial Statement of James L. Parsons, Jr. 

Assets. 


Cash in National Capital Bank. $10,917.55 

Stocks . 55,172.75 

Bonds . 54,500.00 

Heal Estate Trust Notes. 15,500.00 

Heal Estate. 90,000.00 


Liabilities. 

Bank Loan . 15,000.00 


Net Worth . 211,090.30 

Accounts receivable and accounts payable about balance. 

9. The petitioners further aver and say that in compliance with 
the Engineer Commissioner’s request the financial statement was de¬ 
livered and in company with the said James L. Parsons, the said pe¬ 
titioner sought the advice of counsel, and he says upon information 
and belief that the counsel so employed went to the District 
50 Building and had an interview with the Engineer Commis¬ 
sioner and one of the Civil Commissioners, but was unable to 
see the third Commissioner by reason of the absence from the City 
of said Commissioner and he wrote him a letter, which said letter 
states thus: 
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lion. James H. Oyster, 
District Building, 

Washington, D. C. 

My Dear Commissioner: 


November 7, 1921. 


On Friday morning last, James L. Parsons, Jr. retained me in con¬ 
nection with George Hyman, all having to do with the low bid made 
by Mr. Hyman for the construction of the superstructure of the East¬ 
ern High School. 

George Hyman’s bid was $15,800.00 less than the next lowest bid¬ 
der, one George E. Wyne. 

It appears that Hyman was notified or received notice in some 
wise that the Commissioners were considering disregarding the low 
bid because they thought that he, Hyman, had not had sufficient ex¬ 
perience in building. He, therefore, sought Mr. Parsons and a 
partnership arrangement was entered into between Parsons and 
II vman, continual upon Hyman receiving the bid, whereby Parsons 
would take charge of and construct the building as a partner of 
I Iyman’s. 

The resources of both men combined are in the neighborhood of 
one-half million dollars, and they or either of them stand ready to 
sign any reasonable demand made of them by the Commissioner* 
even though it be beyond and in addition to the things provided for 
in the specifications under which the bid was made. I saw 
51 the engineer Commissioner and Commissioner Rudolph, Fri¬ 
day afternoon but you had left the building and I was unable 
to see you, thus this letter. The Engineer Commissioner seemed to 
have some doubt in his mind as to the ability of James M. Parsons to 
do this work. Surely you and Commissioner Rudolph will have no 
such doubt. The Engineer Commissioner feels that it is his duty to 
do that which is necessary to complete this super-structure within 
the time required by the specifications under which the bids were 
let. You can rest assured that that building will be completed at an 
earlier date if the bid is let to the lowest bidder than if let to one who 
is not the lowest bidder, which in my opinion would be letting the 
contract contrary to law. 

In order, however, that there may be no question in the minds of 
the Commissioners as to the capacity and ability of Hyman and Par¬ 
sons, or either of them, to build this structure, I have had them ob¬ 
tain letters from the leading builders in Washington, which will be 
filed with the commissioners this day before the hour of ten A. M. 

I am as much interested in the construction of the Eastern High 
School as any other man in Washington, whether he be Commis¬ 
sioner or not, and it was not until I satisfied myself that George 
Hyman would do what he contracted to do by his bid and that Par¬ 
sons would do what he advised the Commissioners he would do, be¬ 
fore I went to the District Building to urge upon you gentlemen the 
letting of this contract in accordance with what I believe to be just 
and in accordance with what I believe to be the law. 
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52 In the face of the record as vou Commissioners now have it 
before you, I submit, the contract would be awarded to George 

Ilvman, and 1 trust the Commissioners may so advise. 

Respectfully submitted, 

W. GWYNN GARDINER. 

OVi- The petitioners say that they are advised by their Counsel and, 
therefore, state as a fact that on or about to wit Tuesday the 8th day 
of November 1921, Counsel for the Petitioner and the said Parsons 
appeared before the Commissioners and urged upon them the in¬ 
justice that would lie done your petitioner by failing to award this 
contract to him and fully discussing with him freely and frankly all 
of the various phases of the ease and the petitioner states that he is 
advised by his said counsel and therefore, upon such facts and 
advice, states the facts to he true, and that at no time was it ever 
intimated or suggested by the Commissioners or any of them, that 
the petitioner was not able to do the work or that there was any 
reason why Parsons should not join the petitioner, nor was there any 
suggestion that the award should be made other than to the peti¬ 
tioner, and the petitioner says that — tiled with the Commissioner- 
letters, as per letters attached hereto and made a part /hereof, and his 
Counsel pointed to the said letters as conclusive evidence of the 
capacity of his client to build the building in accordance with the 
bid. These letters submitted to the Commissioners and in their pos¬ 
session before the award was made, were letters from the lead- 

53 ing builders of 'Washington, or by well known reliable firms 
who were capable of building any character of building, and 

all of whom had sufficient knowledge of the said petitioner to know 
that he could construct any building. 

Petitioner George Hyman states as a fact that at no time was he 
ever asked by the Commissioners, by the Assistant to the Commis- 
sioners, Major Brown, nor by the Municipal Architect, to furnish 
any evidence of the buildings that he had built; of his capacity to 
build; of the organization he had; or of his plant and equipment. 

Petitioner is advised that his Counsel, thereafter, on Wednesday 
morning submitted a further letter to the Commissioners of the 
District of Columbia, which reads thus: 

November 9, 1921. 

Honorable Cuno II. Rudolph, 

Chairman Board of Commissioners, 

Washington, D. C. 

My Dear Mr. Commissioner: 

Since our interview of yesterday, I am submitting to you the fol¬ 
lowing for your information and the information of your associates. 
Within the last two months the Municipal Architect advised the 
representatives of the next lowest bidder in the presence of Hyman 
“that the work being done by Hyman on the foundation of the 
Eastern High School was superior to that being done by Mr. Wyne 
on the Gallinger Hospital.” 
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54 I take it that the Municipal Architect will not dispute the 
correctness of this statement. 

What has happened in the last two months that has prompted 
the Municipal Architect to report adversely on Hyman’s bid? (That 
he reported adversely I learned from the Washington Post” of this 
morning.) Again I invited you gentlemen’s attention especially 
and the attention of Major Brown especially to Major Brown’s testi¬ 
mony given at the hearing which began on July 14, 1921 before 
a committee on the District of Columbia House of Representatives. 
You will note that Major Brown advised the Committee at this hear¬ 
ing that the work being done on the Eastern High School was being 
done by an excavator but that the excavator had associated with him 
a very capable builder and that the work was being done in every 
respect in a satisfactory manner. 

What has transpired since that testimony of Major’s Brown’s given 
before the House committee, which prompted him to recommend 
adversely to Mr. Hyman’s bid? 

Representative Sproul, who furnished my client with the record 
of these hearings advised my client yesterday that he was a practical 
builder of some forty-six years’ experience, and that he visited this 
building a number of times after receiving the testimony of Major 
Brown and found that the work being done by Hyman on this build¬ 
ing was all that could he wished for, and that one who could do that 
work in the manner in which it was done was competent to build 
the building. 

This statement was not made to me but to my client and T refer 
you to Representative Sproul, who I am sure and believe will sub¬ 
stantiate this statement in every respect. 

55 I beg of you gentlemen, in the interests of the District of 
Columbia and in the fairness to yourselves as Commissioners 

of the District of Columbia to award this contract to the lowest 
bidder. 

I am entirely satisfied in my mind that if an award he made by 
the Commissioners in this case to other than the lowest bidder, then 
the incentive of the smaller man—the low man—will be destroyed 
and the bids made hereafter will be only by the large contractors, 
who are necessarily the high men, and it will necessarily result in 
permanent and lasting injury to the District of Columbia. 

This is all I shall say on the subject. (Enough has been said, I 
am sure.) 

Respectfill ly subm i 11 ed, 

W. GWYNN GARDINER. 

W. G. G. M. M. 

in which he invites his special attention to the testimony of Major 
Brown before the Committee of the House of Representatives. The 
petitioner further avers and says that Representative Sproul, who 
examined Major Brown in the testimony court in your petitioner is 
a practical building contractor of forty-six years’ experience, and he 
said that he is advised by the said Mr. Sproul that he, the said Sproul, 
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upon a number of occasions visited the building and examined 
carefully the work then being done by the petitioner on the sub¬ 
structure of the Eastern High School and that as far as he could see 
after a careful examination, the work was done in a most satisfactory 
manner and that in his opinion as a practical builder the man who 
constructed the sub-structure of the Eastern High School is able 
and capable to complete the building, since the sub-structure 

56 is the most difficult and omportant work on the whole build¬ 
ing. Petitioner says that from his experience of many years 

and from the experience of those associated with him, who have had 
a great many years’ experience, the fact is that in very large buildings 
the most difficult part is the sub-structure, since the lines and levels 
must be accurate in every particular and the responsibility for same 
is upon the one building the sub-structure. Petitioner says that he is 
amply able to construct the same building with his own force and 
equipment, and he further states that with James L. Parsons’ as¬ 
sistance, he is amply able to build the said building. 

The petitioner advises that the Commissioners of the District of 
Columbia in their apparent anxiety to injure your petitioner and in 
apparent purpose to award the contract to the said George E. Wync 
without regard to the law made in the late afternoon of Wednesday 
November 9, at about, to-wit four or four thirty o’clock, made an 
award and undertook to make an award of the contract to George E. 
Wyne and further undertook to sign the contract in accordance with 
the award before the said George E. Wyne was bonded as required 
by law and before bond was given by George E. Wyne as required 
by law. 

Petitioner says that an attempt was made to have the bond made 
and executed on the same evening but that the said bonding com¬ 
pany who undertook to execute the bond was not permitted to se¬ 
cure the bond in the District in a sum in excess of one hundred sixty 
thousand — ($160,000) and that in fact no certificate of reinsurance 
has been filed at the time the court took cognizance of the matter 
and have not at this time, so far as Petitioner knows or is informed, 
filed any certificate of reinsurance or obtained the signature 

57 of any court bonding company to the said bond. Petitioner 
further states upon information and belief that the contract 

while signed has not been completed and that no delivery of a copy 
of the contract has been made to the said George E. Wyne and that 
therefore there has been no valid and complete contract entered into 
by the said George E. Wyne. 

Petitioner further states and avers that upon information and be¬ 
lief the Municipal Architect of the District of Columbia made an 
adverse report to your petitioner without regard to the facts and 
contrary to the records and opinion of all who had any knowledge of 
the work heretofore done by petitioner for the District and his ability 
to do the character of work to be done under the bid in this case, 
and the Commissioners of the District of Columbia, without making 
an independent investigation, but with an effort to support their 
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subordinates, approved the recommendation so made and awarded 
the contract to a high bidder. 

Petitioner further says that the action of the commissioners in 
making the award in the manner that they did, or in making the 
award to anyone other than Hyman was illegal, contrary to law, 
and void, and that said action on their part has resulted in great 
and irreparable damage to your petitioner, but that he is without 
remedy except by the assistance of this court. 

Your petitioners further say that the said George Hyman was, as 
a matter of fact, the lowest responsible bidder; that he has not only 
financial responsibility but possesses the necessary experience, or¬ 
ganization, equipment, and appliances to complete the entire 

58 building; that his equipment, is now on the premises and 
that he is, therefore, in a better position than anyone else to 

complete the building; that the work so far completed by the said 
Hyman constitutes about one-tliird of the work on the entire build¬ 
ing; that the so-called sub-structure really consists of two stories 
and that the completion of the building merely requires the con¬ 
struction of three additional stories; that the construction of the 
sub-structure is more difficult and requires greater skill; that until 
he was informed by said architect that the contract was not awarded 
to him, everyone regarded the said Hyman as the successful bidder 
and none of the Commissioners, nor any of their subordinates in¬ 
cluding the said architect, ever expressed any doubt as to the re¬ 
sponsibility of the said Hyman and as to his ability to complete 
the building, and that it was known to everyone that the work 
that was thus far done by the said Hyman was entirely satisfactory. 

As appears from the letter of the Vice-president of the George A. 
Fuller Company, which was filed with the original petition, the said 
Ilvman is at least as responsible and as well qualified as the said 
W'yne to complete the said building. The qualifications of the said 
Hyman to complete the said building are also stated, not only in a 
telegram from Col. Kutz, but in the letters from three of the leading 
builders of Washington, which have been filed with the original 
petition. His qualifications also appear from the following sworn 
statement of Milburn Heister Company, one of the leading architects 
of the District of Columbia, which is filed as exhibit hereto, 

59 said Milburn Heister Company being in charge of the con¬ 
struction of a number of school buildings in the District of 

Columbia and elsewhere. The experience of James L. Parsons, Jr., 
appears from the letter which he sent to the Commissioners of the 
District of Columbia, which is filed as exhibit hereto. 

The petitioners further state that the Commissioners of the Dis¬ 
trict of Columbia had no knowledge as to the responsibility and 
qualifications of the said George Hyman except that they knew that 
he was building the substructure of the Eastern High School build¬ 
ing; that the Commissioners made no inquiries, held no investiga¬ 
tion, did not request the said Hyman to produce evidence as to 
ability to perform the contract, and did not make any inquiries from 
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Col. Kutz and others who were familiar with the work that the said 
Hyman had been doing for the District of Columbia or otherwise for 
the past twelve years; and that in awarding the contract to a higher 
bidder the Commissioners did not base their conclusion upon any 
facts, did not exercise any discrcssion or judgment, and did not act 
with absolute impartiality and with the good faith which the law 
requires of them, but acted arbitrarily and capriciously, and not in 
the best interest of the District of Columbia, and acted in such a 
manner as to result in the wasting of a large sum of money belong¬ 
ing to the District of Columbia; that the award which the Com¬ 
missioners are attempting to make is illegal and that in view of the 
fact that the said George Hyman is the lowest bidder the award¬ 
ing of the contract to Wyne, the higher bidder, would rc- 
00 suit in the elimination of competitive bidding from public 
work in the District of Columbia. 

The petitioners further state that the contract which the Commis¬ 
sioners of the District of Columbia have awarded to the said Wyne 
and are attempting to let to him under the said award, is not in ac¬ 
cordance with the specifications and proposals submitted bv the sev¬ 
eral and various bidders, who submitted to the District of Columbia 
their bids on said proposals for this work. 

Therefore, premises considered, petitioners pray: 

1. That defendants and each of them he enjoined and restrained 
from undertaking in any manner to complete and deliver to Wyne 
the contract in accordance with the award made by them, and that 
they further be enjoined and restrained from doing any and all acts 
which in any wise would tend towards carrying out the award made 
to Wyne, until further order of this court. 

2. That upon final hearing of this cause, the court may enter an 
order setting aside and declaring null and void the award made or 
attempted to be made by the defendants to the said Wyne, and fur¬ 
ther that the defendants and each of them be perpetually and perma¬ 
nently enjoined from any further action in connection with said 
award. 

3. And for such other, further and general relief as to the court 
may seem just and proper in the premises. 

GEORGE IIYMAN. 

(Signal) JAMES L. PARSONS, Jr. 

(Signed) W. GWYNN GARDINER, 

A tty. for Plainti ffs. 

61 We, George Hyman and James L. Parsons, being first duly 

sworn on oath depose and say that we have read the foregoing 
petition by us subscribed and know the contents therein contained; 
that the contents thereof of my own knowledge are true, and those 
upon information and belief, we believe to be true. 

GEORGE HYMAN. 

JAMES L. PARSONS, Jr. 


(Signed) 
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Subscribed and sworn to before me, a Notary Public in and for the 
District of Columbia, this 14th day of November, A. D., 1921. 

[Seal of Notary.] ETHEL R. GUISE. 

(Endorsed.) 

Let this amended bill be filed. 

JENNINGS BAILEY, 

Justice. 



Milburn, Keister & Co., 
Architects, 


Washington, 1). C. 


lion. W. Gvvynn Gardner, 
Woodward Building, 
Washington, D. C. 


November 14, 1921. 


Dear Sir: 


At your request, 1 have this day made an inspection of the foun¬ 
dation, basement and first story of the Eastern High School Build¬ 
ing located at Seventeenth and East Capitol Streets, this City. 

The principal part of the work that has been executed, which is 
steel, concrete, brick and stone work, has been very well done. I see 
no evidence of the work being slighted and I am of the opinion that 
the parties who did this work are capable of building most any school 
building. 

We have recently completed the Holy Comforter School, one block 
this side of this building, and we now have on hand nine other school 
buildings, totaling a million and a half dollars. 

Trusting this information is satisfactory, we remain, 

Yours very truly, 

MILBURN, KEISTER & COMPANY, 
Per FRANK P. MILBURN. 

F. P. M./mm. 


This statement sworn to before me this 14th day of November 
1921. 

[seal.] RAYMOND L. SCHREINER, 

Notary Public, D. C. 


My Commission expires March 1G, 1025. 
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63 Copy. 

November Seventh, 1921. 

Honorable Commissioners of the District of Columbia, 

District Bldg., 

Washington, D. C. 

Gentlemen : 


Mv experience in the building business started with my father in 
my teens. 1 was also employed by Mr. T. W. Smith in the construc¬ 
tion of bis Eastern Planing Mill. I was engaged by the Ward- 
Corby Co. to make drawings and superintend the construction of 
bakery buildings in several cities and was also employed by the Cran¬ 
ford Paving Co. to put in the foundations of the New National Mu* 
scum and also a foundation job in Cincinnati. 

When mv father got the contract for the District Bldg., he took 
me into partnership with him, and among the numerous jobs 1 have 
handled, are the following: 

Congressional Apt. House, five months. 

Congress Hall Hotel, Eight months. 

Work for Corby Bros, and Havenner’s Bakery. 

Kann’s Department Store, work since 1907. 

Potomac Electric Power Co.’s Offices, 14th & C Sts. 

Homer Bldg. 

Eansburg & Bros.’** Department Store. 

King’s Palace. 

Over $1,500,000.00 worth of work for the Capital Traction Co. 
Their large power plant at 32rd and K Sts., completed in 10 months. 

Over one-half million dollars munition plant for the Bartlett-llay- 
ward Co., Baltimore, Md. 

Engineer Depot, 4th & R. I. Ave., N. E. 

Fleischmann Yeast Co. 

All of the Capitol Refining Co.’s work at Relee, Ya. 

Philipsborn Store. 

M. Brooks & Co. Store. 

Gichner’s Superior Garage. 

Miller-1 >udley and Stewart-Warner Service Stations. 

Woolwarth’s 5 & 10 Cent Store, 7th & D Sts., in 3 mo. 1 mo. Bonus. 

Northeast Savings Bank Bldg. 

I refer you to any of the above parties, or any of the leading archi¬ 
tects of the city as to my ability and integrity. 


Yours very truly, 
(Signed) 


JAMES L. PARSONS. 


J. L. P./E. P. 
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64 Copy. 

* November 4, 1921. 

Commissioners of the District of Columbia, 

Washington, D. C. 

Gentlemen: 


I hereby propose to go into partnership with Mr. George Hyman 
on his proposal for the construction of the superstructure of the East¬ 
ern High School on Items 1 or 2, and give my time and take charge 
of the job, and 1 feel sure, with my past experience in the building 
business, that we can complete the job within twelve months. If 
item 2 is accepted we would expect you to make provision for th is 
other contractors to cooperate with us in executing the work. 

The plant which we can put on the job in twenty-four hours con¬ 
sists of eight Mack Trucks, three concrete mixers, sa//-rigs, concrete 
carts, track and cars, concrete buckets, elevators, chutes, derricks and 
steam shovels. 

I attach hereto financial statements of Mr. Hyman and myself. 


Yours very truly, 
(Signed) 


JAMES' L. PARSONS, Jr. 


J. L. P./E. P. 


65 Affidavit of George Hyman. 

Filed November 15, 1921. 

******* 

I, George Hyman, being first duly sworn on oath dejxxs cth and 
say that 1 am the plaintiff in the above-entitled cause. 

The deponent sayeth that when the Commissioners of the District 
of Columbia were apparently determined to award the contract 
to other than the lowest bidder, your deponent, he requested Colonel 
Kutz to advise Colonel Keller as to the kind and character of the 
work that bad been done by the deponent in the District of Colum¬ 
bia, and whether or not the deponent was able to complete the East¬ 
ern High School under the specifications which Colonel Kutz 
himself had prepared and let while Engineer Commissioner of the 
District of Columbia, and deponent received on the lltli inst., from 
Colonel Kutz, a copy of a telegram, which Colonel Kutz advised 
petitioner he had sent to Colonel Keller. The telegram reads thus: 
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“Western Union Telegram. 

“Cincinnati, Ohio, November 10, 1921. 

“Colonel Charles Keller, Engineer Commissioner, 

“District Building, Washington, 1). C.: 

“Based on Hyman’s record and the special knowledge of Lueb- 
kert, 1 regard him as qualified to complete the Eastern High School. 
This is sent at Hyman’s request. 

(Signed) KUTZ. 

Copy.” 

60 Deponent says that he has been a contractor in the District 

of Columbia since 1909, having entered into contracts with 
the District of Columbia, totaling more than one million dollars, 
in sums ranging from $500.00 to $340,000.00. 

The deponent says that the $340,000.00 contract with the Dis¬ 
trict of Columbia is just being completed by him, and it covers the 
cost of the sub-structure of the Eastern High School, the identical 
building in question in this suit. 

Deponent says that for the last seven years, Colonel Kutz has been 
Engineer Commissioner of the District of Columbia, during which 
time of seven years last past most of the contracts had with the Dis¬ 
trict of Columbia were entered into, and the work done thereon, 
was done under the direct supervision and observation of Colonel 
Charles W. Kutz as Engineer Commissioner of the District of 
Columbia. 

Deponent says that the person referred to in said telegram, Lucb- 
kert, is one Louis Luebkert, who is associated with deponent and is 
a part of his personnel and organization, and has been for sometime 
hist past. 

Dei>onent says that the said Louis Luebkert has had some 35 
years actual experience as a contractor and builder in the District 
of Columbia, during most of which time he has been engaged in 
the construction of school buildings in the District of Columbia, 
either under a contract between himself and the District of Colum¬ 
bia, or while acting manager and actually in charge of the work of 
others who had contracts to construct school buildings in the District 
of Columbia. 

67 Deponent says, further, that the said Louis Loubkert was 

employed by the District of Columbia and was a District 
of Columbia Head Inspector during the period of the construction 
of the Central High School, from the time it was began until it 
was completed, and that the Central High School is the largest 
school building ever constructed in the District of Columbia and 
contains all the equipment that is required for the Eastern High 
School. 

The deponent further says that the present Assistant Engineer, 
Major Brown, has been employed hv the District of Columbia having 
to do with the construction of school buildings in the District of 
Columbia for a period of something like two years, and that the 
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said Major Brown, while testifying before a committee of Congress 
investigating the construction of school buildings in the District of 
Columba, on the 12th of October, 1921, testified as to the kind and 
character of work being done by Hyman as a contractor construct¬ 
ing and building the sub-structure of the Eastern High School as 
follows, to wit: and as will be found on pages 8 and 11 of the hear¬ 
ings before the Committee on the District of Columbia, House of 
Representatives, attached hereto and made a part of this affidavit. 

Deponent says that the Municipal Architect, Albert S. Harris, 
upon whose recommendation the Commissioners acted in this case, 
has been employed by the District of Columbia for a very few 
months, and knows nothing of the character and kind of work done 
by the said Ilyman except the work on the sub-structure of the 
Eastern High School, which, according to his superior officer, 

68 the assistant engineer commissioner, the said work was very 
successful, and the deponent says, that the said Harris him¬ 
self advised deponent, and a great number of other persons, that 
the work done on this sub-structure of the Eastern High School, by 
the deponent, was a very satisfactory job. 

Deponent says that Colonel Keller, Engineer Commissioner, who 
succeeded Colonel Kutz, has been a Commissioner of the District 
of Columbia only a few weeks. 

Deponent says that in addition to all of this Honorable E. W. 
Sproul, a member of Congress, stated to deponent, that he was a 
practicable builder, having been actually engaged in actual build¬ 
ing for some 46 years, and that being on the Committee having 
to do with the construction of school buildings in the District of 
Columbia, he visited the building known as the Eastern High 
School and examined carefully and minutely the work of this de¬ 
ponent on said building, being the construction of the sub-structure 
of said building and found same to be good work and satisfactory 
work, and further said to this deponent, that as a practicable builder, 
there was no question but what the man who did the work of the 
sub-structure, of this building, as he found it could complete the 

building. . 

Deponent further says that he is a taxpayer in the District of 
Columbia and as such has an interest in preserving in the Treasury 
all moneys that belong to the District of Columbia, and he further 
says that he objects to the Commissioners expending any money 
which should not be properly expended and that by making the 
award in the manner in which it is made, that is to a higher bidder, 
$15,800.00 of the taxpayers’ money, of which deponent 

69 has contributed his proportion is diverted and destroyed, and, 
therefore, he asks to be considered as an objector not only 

as the successful bidder, but as a taxpayer as well. 

(Signed) GEORGE HYMAN. 


6—3751a 
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Subscribed and sworn to before me, a Notary Public in and for 
the District of Columbia, this Fourteenth day of November, A. D. 
1921. 


[seal.] 


(Signed) 


ETHEL P. GUISE. 


(Here follow hearings before the Committee on the District of 
Columbia, House of Representatives, on school conditions in the 
District of Columbia, marked pages 70-88, inclusive.) 
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SCHOOL CONDITIONS IN THE DISTRICT OF COLUMBIA. 


Committee on the District of Columbia, • 

House of Representatives, 

Wednesday , October 12 , 1921. 

The committee met at 10.30 o’clock a. m., Hon. Benjamin K. Focht (chairman! 
presiding. 

The Chairman. I call attention to the request or direction of the committee in¬ 
structing the chairman to get some information with respect to progress, if any, toward 
developments in the location of a site and erection of a school to supplant the so-called 
Hamilton School for tubercular scholars. Instead of writing out a report, the com¬ 
missioners were good enough to send two of their architects, Mr. Harris, municipal 
architect, and Maj. Brown. We would like to hear from them and get their report, 
which will all be taken down. If these gentlemen have no preference, we will first 
hear Maj. Brown. 

STATEMENT OF MAJ. CAREY H. BROWN, ASSISTANT ENGINEER 
COMMISSIONER, DISTRICT OF COLOMBIA. 

The Chairman. Please, Major, state your full name, rank, and what position you 
hold in the District. 

Maj. Brown. My name is Carey II. Brown, Assistant Engineer Commissioner, 
District of Columbia. 

The Chairman. What is the pleasure of the committee with reference to this infor¬ 
mation they have asked the chair to produce? We have the agency now, and it will 
be for you to propound questions or have him make a statement. The chair, you 
will recall, was to ascertain why they have not proceeded to erect this building and 
supply the deficiency. 

Mr. Sproul. Mr. Chairman, we might inquire why there has been delay on the 
Eastern High School. 

The Chairman. That seems to have somewhat scandalized the school business, 
and we might as well clear that up. 

Major, you have the money and the plans and will you tell us why this matter 
has not proceeded with the same diligence that a private enterprise would have 
progressed. 

Maj. Brown. When the estimates for. the District appropriation act for 1922 fiscal 
year were prepared, the school authorities submitted a long list of buildings which 
they desired ei ected and of land which they wanted to purchase. The land purcdased 
was partly for the erection of buildings which were? contemplated in the same appro¬ 
priation and partly to provide sites for future use. These items were included only 
m small part in the regular 1922 appropriation bill for the District of Columbia, but 
in the deficiency act which was approved on June 16, 1921, there was included quite 
a list of appropriations for school buildings and grounds, amounting to $1,500,000 and 
some odd. It was made as an emergency measure to supply deficiencies in school 
appropriations. 

When the school authorities had submitted originally to the commissioners their 
estimates to be included in the regular 1922 bill, it was stated that the items in those 
estimates were arranged in the order of their importance; that if cutting off was to be 
done, it should be done from the bottom upward. A long list of these, as 1 have said 
was cut out of the regular 1922 bill and later included in the deficiency act approved 
June 16, 1921. \ The building for tubercular children, an appropriation of $150,000, 
a building which we have generally understood was to replace the Hamilton School— 
was among the last of these items included in the deficiency act. 

As to the exact attitude of Congress, whether they thought the replacement of the 
Hamilton School was the most important thing in that program or whether the> thought 
it was the least important thing, I do not know. But 1 do know that the items in it 
are arranged in the order of their importance in the opinion of school authorities. 

3 
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Mr. Sproul. I would suppose you would think it was all important when Congress 
made the appropriations for the buildings; that is, that all of the buildings were im¬ 
portant. 

Maj. Brown. Yes, sir; and on that basis we are pressing the work on that program 
to the very best of our ability, as I will try to show you by what we have accomplished 
to date. But that, and something further which I wish to explain to you, is the rea¬ 
son for not immediately on June 16 taking up the replacement for the tubercular 
school, with the possible necessity of pushing aside certain other projects. There is 
that point to be remembered, in the opinion of the school authorities in making this 
request, the replacement of the tubercular school was not the most important item. 

After the passage of the deficiency act, which occurred shortly after Mr. Harris 
came into the office of the municipal architect, it was determined, on Mr. Harris’s 
original recommendation, to employ a number of outside architects in order to expe¬ 
dite the construction of these buildingB, and Mr. Harris and I were here on a former 
occasion to explain our reasons for doing that. We put out nine buildings or additions 
to existing buildings in that way. 

Those nine projects covered all of our building program, with the exception of the 
Eastern High School, and which work was in progress at that time in Mr. Harris’s 
office, the two junior high schools and the school for tubercular children. The two 
junior high schools and the school for tubercular children were regarded as special 
problems. They are new problems for the District of Columbia. We have certain 
junior high schools which are old grade school buildings or old high school buildings 
which have been converted more in use than in structure to junior high schools. 
The desire of the school authorities, now that they have appropriations for two junior 
high schools, is to erect structures which are suited to the purpose. They have not 
even determined exactly what they want. We have some tentative ideas. 

The school for tubercular cnildren presented much the same problem. There is no 
standard to go by, even in other cities or States. The exact thing which was wanted 
was not known beforehand. And Mrs. Chipman presents the problem that there has 
been more or less difference of opinion in the school board itself as to exactly what 
sort of a school should be provided with the money which we have available. 
Ever since the money has been available Mr. Harris has been studying 
with medical men, with tuberculosis experts, with Dr. Learned of the 
Board of Education, who conbines more or less the educational and medical qualifica¬ 
tions for such study, in getting tentative ideas as to what this tuberculosis school 
should be. Just last week Mr. Harris and I attended what was more or less an open 
conference conducted by the Board of Education with regard to the tubercular school 
program. At that time there were thrown on the screen tentative designs which had 
been made by Mr. Harris, and they were discussed and brought out the difference in 
opinion among the members of the Board of Education themselves, and among medical 
men in the city who were invited to attend, and what facilities should be provided in 
this school. At that time Dr. Simon, of the Board of Education, stated that in his 
opinion the delay that there had been to date was very advantageous, that it was 
enabling us to come to a conclusion which would provide a better school for a much 
better way of expenditure of this $150,000. 

Now in a short time I want to explain something about the Eastern High School 
program, but the fact is that at the present time the plans and specifications for the 
Eastern High School superstructure have been completed and Dids are now being 
requested. 

Mr. Sproul. Do you not think it is about time to have it completed? You have 
been at it 20 months and have simply got above grade with the building. 

Maj. Brown. Yes, sir; that is true. But will you let me pass on for a moment 
to show the connection with the tubercular school? 

The Eastern High School, with the other work in progress ? has practically filled 
the office. Now we have more or less gotten the Eastern High School out of the 
way.. The bids are now being requested and Mr. Harris’s office is prepared to move 
more expeditiously with the plans for the tubercular school and the two junior high 
schools, because we realize that the Eastern High School project has been pending 
a long time and that it was desirable certainly not to delay any work ; on that for the 
purpose of pushing the Hamilton School project. We did work along on the two 
simultaneously, as I have stated, in' these various conferences and tentative plans 
which Mr. Harris has conducted during the summer. 

We are prepared now, if there is to be any preference between the completion of 
the tubercular school and the two junior hign schools, to push the tubercular school. 
We were expecting to proceed with them all simultaneously—the three buildings— 
but, of course, it is possible to give a preference. If it is the desire of Congress, the 
school authorities, and the public that the tubercular school be pressed, even at some 
slight expense of the two junior high schools, we are prepared to do it and we wish 
to do it. 
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The Chairman. Pardon me right there. Why should there be a sacrifice any¬ 
where? Have you not capacity enough to go ahead and do the business all around? 

Maj. Brown. I think we have. 

The Chairman. You say you have to put one back and do one at a time. It seems 
to me that in a great government District like this, with ample money, you ought to be 
able to go ahead with all of your projects. 

Maj. Brown. We can, sir; we can very well do it. 

The Chairman. You go and say you are having consultations and you are studying 
plans. I certainly, for one, as a member of this committee, thought that you had some 
comprehensive idea in mind when you came and asked for this money and we gave it 
to you. You do not now even know what you want; is that correct or not? 

Maj. Brown. A tentative plan had been drawn up by the previous municipal 
architect, and we made an estimate on that plan. It was on that estimate that the 
request of $150,000 was based. 

Mrs. Chipman. May I make a short statement? 

The Chairman. We should be glad to hear you. 


STATEMENT OF MRS. C. N. CHIPMAN, CHAIRMAN OF THE ANTI- 

TUBERCULAR DEPARTMENT OF THE FEDERATION OF WOMEN’S 

CLUBS, 1420 RHODE ISLAND AVENUE NW., WASHINGTON, D. C. 

Mrs. Chipman. I want to state that I was the one individual person who came up 
here and saw the members of the committee and was the first to agitate the members 
of the committee and tell them of the conditions that existed in the Hamilton School 
and arrange the material for the publicity in the newspapers that started the boys to 
sanction tne statements I made were correct. 

When it came to the time that the discussion of the $150,000 plan was made on a 
drawing given to me, made by Mr. Harris, who is our present architect, and they 
gave him the drawing, and Col. Kutz presented it to the Senate committee having 
the subject under discussion, and the drawing that was originally made by Mr. Ash¬ 
ford, his predecessor, was a drawing that was entirely inadequate for anything that 
would amount to $150,000. My first appeal, when I found out the deplorable con¬ 
dition, was to let them take three portables and move them out on this ground, and 
I asked for $16,000 to create a toilet and things that were necessary to equip these 
three portables for the necessities that would be required for these children, and that 
was the thing that was presented to the Board of Education first when I came up 
here and talked to the Senators individually, they said, “If we are going to do any¬ 
thing, why do that? ” 

Then I asked the board of education to hold up $10,000 for repairing the Hamilton 
School so that we could get something done quickly, and I have the reply of Mr. 
Ballou and Col. Kutz, stating for them to proceed immediately and do as the> thought 
best, in order to eliminate the interference of personal individuals. I was the “indi¬ 
vidual.” They were not laughing at all, because I have pressed this situation, and 
this is the statement I made: That when they have employed 9 architects—-which 
is all right if they have money to do it with; I do not question that at all—but if they 
could emplov 9 outside architects they could have employed 10 and included the 
tubercular school. That was the objection I raised, because there is a certain bunch of 
people who had a desire to have a sort of a sanitorium here, ana these doctors they are 
getting their reports from are getting their meal tickets from these commissioners and 
are under the jurisdiction of the board of education. They are good doctors, and you 
know we can not always state all we think, and I am the one person in the position to 
sa\ things as they are and now stand in the attitude the> are, because 1 am not going to 
lose a cent. _ . 

And Dr. Macatee was brought in; Dr. Macatee is the president of the Medical Asso¬ 
ciation of our District of Columbia and a splendid man, but he is a school physician, 
and he is under the direction of the Board of Education and under Dr. Ballou. In 
all the things I went ahead with on this statement was with the concerns of Dr. Fowler, 
to begin with, and I have what Dr. Fowler advised, and his advice, was to have it 
built on this ground. I went to Dr. Murphy, and I got his candid opinion, before they 
got to putting their muzzle on him so that he did not care for any more. • He is our 
school physician, and he was tubercular physician under the Interior Department of 
our Government for 12 years, a wonderfully qualified man. 

The Chairman. Is that the location they sent me out to see in the northern part 
of the city, in Petworth? What do you think of that location? 

Mrs. Chipman. There is a high piece of ground not far from the Tubercular Hospital 
which possesses all the features which would go to make it a desirable location for 
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this tuberculosis school. It is a part of the tract owned by the District of Columbia 
at the present time. 

The Chairman. Are you receiving salary from the Government in any way? 

Mrs. Chipman. Not a dollar, not a penny; nor am I under any obligations, socially 
or naturally or in any other way. 

The Chairman. With you it is just a matter of philanthropy, springing from a great 
heart, to get something done for humanity’s sake. What do you think of that site? 

Mrs. Chipman. That is the logical site. 

The Chairman. It is just across from this sanitorium? 

Mrs. Chipman. Right across from this sanitorium. We have a wonderful tubei- 
cular hospital. That all belongs to the District of Columbia. 

The Chairman. You think they ought to go ahead and build it there, do you? 

Mrs. Chipman. Absolutely. The great trouble we have had to contend with is that 
Col. Kutz, who is personally responsible according to our law, if you look up the law, 
to the District Committee of Congress for all of the efficiency. 

The Chairman. Do you think with regard to tuberculosis that in its incipiency 
and in the early stages it is curable? 

Mrs. Chipman. I do. These children, with all, under the right care, become well 
citizens. 

The Chairman. That is, just where they have a tendency or are predisposed? 

Mrs. Chipman. In the first stages. 

The Chairman. You would not undertake to cure tuberculosis in this climate? . 

Mrs. Chipman. They can be cured here. 

The Chairman. Diagnosis cases of tuberculosis? Do you think that is the proper 
place to have it? 

Mrs. Chipman. Absolutely. 

The Chairman. At sea level? 

Mrs. Chipman. Under the staff of that hospital, with its nurses and equipment, 
there is not any question in my mind that those children will return to normal nealth. 

The Chairman. That is not exactly what I meant. As I understand it, that holds 
good only where they have symptoms or are merely predisposed. 

Mrs. Chipman. That is the only kind of children who go to school; the other child, 
having active tuberculosis, is sent to the hospital. 

The Chairman. That is the kind you are going to have here—well-defined cases 
of tuberculosis? 

Mrs. Chipman. They would not be able to go to school. But if you saw those chil¬ 
dren running around and playing you would agree with me. 

Another thing I would like to speak of is this: The drawings of this Eastern High 
School have been completed once, and it was open for a bid, and this is a redrawing 
which had not only taken up the same amount that we always had in the municipal 
budget, but doubled the amount, and I state that if all this is necessary it was not 
necessary to eliminate what was for the benefit of the health in order to prepare for 
a theater. They are preparing a theater in the Eastern High School according to 
this drawing which they have completed which is against the building regulations 
of the District of Columbia. They have it draw r n and if you will investigate that you 
will find it is as I say. 

Maj. Brown. In regard to the Eastern High School, no bids have ever been asked 
for on the superstructure. For the sake of economy and expediting the work, we have 
divided the construction there into three contracts. The first of those was let slightly 
over a year ago. 

Mr. Sproul. You are letting the work under three different contracts and call it 
economy? 

Maj. Brown. Yes, sir. 

Mr. Sproul. You will have to show me the economy. 

Maj. Brown . We have been taking advantage of a falling market,which has dropped 
about 33 per cent in building costs since the first contract was let. If the entire con¬ 
tract had been let at that time, it would have cost us considerably more than it will 
at the present time. 

Mr. Blanton. You did not catch the significance of the interruption by the gentle¬ 
man from Illinois, who is a very expert general contractor. His position is that with 
the contract let in the present situation, with the contractor there on the ground, and 
all of his equipment there, that when you attempt to let the contract for the super¬ 
structure no reputable contractor will bid against him, because there is a certain code 
of ethics in the profession that will prevent another contractor from coming in and 
interfering with a brother contractor on the ground. So there will not be any com¬ 
petition in your so-called competitive bids to amount to anything with respect to the 
superstructure. That is the point my friend from Illinois was making. 

Mr. Sproul. I think the major understands that he can not get the right kind of 
bids; the contractors will not bid on it. It will be a “friendly^’ bid. 
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Mrs. Chipman. Mr. Hineman is the contractor at the present time, and I do not 
think he anticipates competition, because he said that the alteration that has got to 
be made in the basement, to pull out everything for the swimming pool, which they 
are going to eradicate, and all those other things will call for $30,000; and that will all 
go to the fellow who gets upstairs. 

Mr. Sproul. Do you know that they are making many changes in the work already 
done? 

Mrs. Chipman. Yes. 

Mr. Sproul. Are yoiunaking changes and tearing out work that has been paid for 
or which will be paid for? 

Maj. Brown. We are eliminating the swimming pool. That will be the only place 
where we have to tear out any work. We have made changes in the plan which have 
not yet been carried out. The swimming pool change is the only one which will 
necessitate the tearing out of existing work. 

Mr. Sproul. Is the swimming pool in now? 

Maj. Brown. It is not completed. 

Mr. Sproul. It has been started—there has been money spent? 

Maj. Brown. Yes, sir. • 

Mr. Sproul. What did you do in changing the location of the swimming pool? 

Maj. Brown. Eliminated it, at the request of the school authorities. 

Mr. Sproul. How much money has been spent on the swimming pool up to the 
present time, approximately? 

Maj. Brown. 1 should say, maybe, $4,000 or $5,000. 

Mr. Sproul. In arranging the work in the basement, like brick partitions, so far as 
the work already done is concerned, are you making any changes there? They are 
already in, and you are placing them in another position? 

Mrs. Chipman. Mr. Hineman said there would be 100,000 brick pulled out. 

Mr. Sproul. What will that cost? 

Maj. Brown. Mr. Harris can tell you more in detail in regard to that. 

Mr. Sproul. Tell us approximately what it will cost. 

Maj. Brown. I could not. say. 

Mr. Sproul. $4 000 have been thrown away in the swimming pool and now the 
conduits for the pipe are all in, and you are changing the location of those? 

Maj. Brown. Yes, sir. 

Mr. Sproul. What other changes are you making in the work already put in? 

Maj. Brown. Those are all. 

Mr. Woods. Did the school authorities originally direct you to include a swimming 
pool in your plan? 

Maj. Brown. Yes, sir; either directed us or in consultation with them the plans 
were drawn providing for a swimming pool, and later on. they requested that to be 
eliminated. 

Mr. Woods. Why was that elimination requested? 

Maj. Brown. There has been considerable agitation with regard to indoor swimming 
pools. They are not very successful, especially where used by large numbers of 
children. It was on that basis that the pool was eliminated, and, of course, the 
elimination of the pool provides for certain additional space, which is advantageous 
for use in other ways. We added to the size of the lunch room, for example, by 
eliminating the swimming pool. 

Mr. Sproul. In most of the high schools throughout the country now they are putting 
in swimming pools? 

Maj. Brown. A great many of them are. 

Mr. Sproul. In practically all of them? 

Maj. Brown. I believe so; yes, sir. 

Mr. Sproul. And they are really a good feature of the school, are they not? 

Maj. Brown. I could not say that. The school authorities, who know should 
know the best opinion with regard to that. 

Mr. Sproul. I know in practically all high schools I have had anything to do with 
they are putting in the swimming pools. 

Maj. Brown. I would like to say, sir; that the point that has been brought up as 
to whether or not our procedure in letting partial contracts will restrict future bidding 
and very soon be answered directly. It is now a matter of opinion, but in a few days 
we will have the bids on this building, and we can then see what sort of competition 
we are going to get. The only indications we have so far with regard to the matter 
are that about 50 sets of blue prints and specifications have been put out on this 
building over here on request from Philadelphia, New York, and other cities around 
the country. They are apparently intending to bid on that building. The man whe 
made the excavation and put in the foundations has not been a building contractor. 



8 


SCHOOL CONDITIONS IN THE DISTRICT OF COLUMBIA. 


We got an excavation man to bid on that job, therebysaving possibly the profit which 
a general contractor wold have made in letting that job to a subcontractor. 

Mr. Sproul. Did the excavator put in the foundations, too? 

Maj. Brown. Yes, sir. 

Mr. Sproul. That is rather unusual, is it not, to get a man to do a job like that- 
which he does not know anything about? Does he sublet his mason work? 

Maj. Brown. No, sir; he did it himself, sir; and he took in with him on the work 
a man who has had a great deal of building experience. His experience has been 
mainly in general contracting, but not including building construction; and we have 
had so far a very successful job. 

Mr. Sproul. But a slow one? 

Maj. Brown. Slow; yes, sir. The slowness was due in large measure to the diffi¬ 
culty in getting limestone. We have been using Bedford limestone in this building, 
and having started with that we have got to carry the same stone on up. We hope 
we will not have any more trouble. They had a strike at the quarries which has 
delayed the procurement of stone and it has slowed the work considerably. But 
that strike is now over, and I hope there will be no more difficulty in getting stone 
for the building. • 

Mr. Sproul. That strike did not delay the finishing of the plans and the letting of 
the contract? 

Maj. Brown. No, sir. 

Mr. Sproul. But that has been delayed, the plans liave not been finished and the 
contract not yet awarded for the superstructure, although in 20 months after you 
started the foundation one of those buildings should have been completed. The 
plans should have been gotten up and the building completed in 12 months, in fact. 

Maj. Brown. I do not think that is possible. 

Mr. Sproul. I have done it many a time on larger buildings than that and had 
them completed in 12 months from the time I got the contract. 

The Chairman. This meeting was called under special direction of the committee, 
to ascertain, if possible, for the delay in constructing the new Hamilton School for 
tubercular children, and to at least get a statement of who was responsible for any 
interference or hindrance in carrying out these plans. That is what this committee 
meeting is for this morning, and unless we get some conclusion on that the object will 
be defeated. Major, will you and Mr. Harris please tell us why you are not building 
that school? That is what we want to know—and who is responsible, if you are not. 

Maj. Brown. I think that can be answered directly in this way: That the board 
of education and the District Commissioners, particularly the engineer department, 
should share the responsibility for the fact that the building to replace the Hamilton 
School is not now under way. The time to date has been spent in an effort to secure 
the best possible investment of the money which you appropriated for the purpose. 
So far as interference is concerned, I know of no one who has interfered with the 
progress of the work. I see nothing in that at all, sir. There has been a suggestion 
that there is something behind this, a sort of “nigger in the woodpile.” But there is 
nothing in that. 

The Chairman. Will you state how far you have progressed and your idea as to 
when you will have it completed? 

Maj. Brown. The tentative work—the very fact that Mr. Harris had these tentative 
sketches which could be shown on the screen to the board of education last week, 
and with the suggestions that we received at that time, have cleared up a great many 
things with regard to replacing the Hamilton School. They have indicated things 
in that tentative plan which we do not want and some thing in addition to that plan 
that we do want, and I see no reason why now the actual drawings of the plans and the 
letting of the contract should not proceed with speed in such way that possibly the 
building may be completed by the opening of school in September of next year. 

Mrs. Chipman. May I ask when that plan was prepared that was exhibited at the 
school conference the other night? 

Maj. Brown. It has been prepared within the last two or three months. 

Mrs. Chipman. Oh, no; but how many days? When was the plan drawn? 

Maj. Brown. I think the day it was presented to the school authorities it was put 
down on paper, but it had been spent in its preparation four days. 

Mrs. Chipman. After I appeared on the scene—I am the one they do not like—I do 
not mean to be pugnacious, but my sister died with tuberculosis. My husband’s 
work has been for seven years with tuberculosis, and I know just exactly what it 
stands for; and the treatment of those children out there has been one of the most 
diabolical things which ever occurred in any city, let alone the National Capital. 

When this appropriation was given it was clearly understood by the Senate and the 
House, but the American Ice Co. plant has never wanted to put that building there. 
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They have come here to Congress and fought tilings going on that property, because 
they have a property right back of that and they want the street cut tnrough. That 
is one of the largest trusts, and the people at the Piney Branch Citizens Association 
have objected, and they went to the commissioners and asked to have this held up 
until they had a chance to get up a propaganda to prevent this building. I want 
some facts to come out on the tubercular school. 1 am here to plead with the com¬ 
mittee in the interest of that school. 

The Chairman. You charge that there is something which stands in the way? 

Mrs. Chipman. I say there is, and if this gentleman doe3 not know about it, he is 
innocent of the situation. There is no one responsible for the construction of our 
new buildings but Col. Kutz, and the Board of Education has nothing to do with it, 
and it is interference on their part. 

The Chairman. Col. Kutz is gone. 

Mr. Sproul. I would like to ask the major how long it will take to get up the plans, 
finish them, and let the contract for the tubercular school? 

Maj. Brown. I think we should be allowed two and a half to three months more. 

Mr. Sproul. If it takes eight months to prepare a set of plans for a little $150,000 
contract and let the contract, it is no wonder that it takes 20 months to put in the 
foundations. 

Mrs. Chipman. What I am afraid of would be the situation that they would make a 
drawing and then throw it in the waste-paper basket, and then the board of education 
comes along and wants another drawing, and that is prepared and thrown in the waste 
basket. This Eastern High School has been on the map for seven years. 

We have barnacles on our ship, and when you men get hold of the barnacles and 
clean our ship we will get along better. 

Dr. Small, who was then the principal of the Eastern High School was made the 
first personal representative of the board of education to see to the construction of 
that school. He took our architects and went all through New England and looked 
over the high schools several >ears ago, and they decided to build on the plan of the 
school at Springfield, Mass., and they started on these drawings. Prof. Small super¬ 
vised these drawings during the whole period of time until he went out of the high 
school. 

Then came Prof. Hart, the present principal; then he supervised the plans, and 
they were all completed and approved by the board of education. Then it was ready 
for the bids one year ago. 

Dr. Ballou came along, and he did not approve of these drawings. He wanted a 
theater, and we had an auditorium room. lie wanted the drawings reconstructed. 
Our old architect refused to do it, and then when the new architect came he was 
told to redraw these drawings, and there has been nothing else done in the District 
Building, and the only objection I had made to these drawings was because they 
did not consider the tubercular school with them; and they started and redrew these 
drawings, and they have been since the 1st of May doing nothing else but redrawing 
the Eastern High School, after they had been accepted and approved and O. K’d 
by the board of education and the commissioners. And they are putting in now a 
genuine theater which they had a theatrical man design, in which they are going to 
have girders and all this property stuff and everything superior to other theaters here. 
It is not for moving pictures. They can have grand opera from New York. That is 
on the second floor of the building. Our building regulations state that no building 
with irons and theatrical things can be built more than 4 feet above the ground. The 
original drawings of this building called for a front entrance, which would be a good- 
looking building. They have eliminated that, and these stone things constructed, 
which are said to cost $600 apiece, because they have eliminated this entrance, and 
they are going into the basement to make this new method, you have to tear out all 
of this stuff. That is why they are tearing it out, because they can not put in the 
theater; and the old lunch room they have cleaned out, their armory and all, in order 
to have a dining hall with portable things, 100 by 150 feet, for community center 
activity, and they are asking for a swimming pool for the other high schools. They 
have the steel girders and all the brick in for this swimming pool. They are going to 
pull out 100,000 brick and those steel girders and eliminate the swimming pool in 
order to put in a kitchen bigger than the Willard, that will cost $10,000 for the 
equipment. 

That is why the tubercular school is not completed. 

The Chairman. This is by direction of Dr. Ballou? 

Mrs. Chipman. This was done under the ^direction of Dr. Ballou, under the au¬ 
thority of Col. Kutz, and Mr. Harris has had to do it because his superior officers have 
directed him to do so. 

You take the Langdon School. They came up and had Mr. Harris draw that and 
pay him $3,000, and then threw it in the waste paper basket and drew another. 
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The Chairman. This description you have given would provide for an institution 
where one might attend a high class theatrical performance, take a bath, and indulge 
in a luxurious dinner before going home for the evening. 

Mrs. Chipman. It would seem so. As to this community center, I wish that you 
people had given them $250,000 to build one and keep it out of the high school busi¬ 
ness, and we would have had no trouble. 

The Chairman. This is the point: You have made an allegation here which is 
tantamount to saving that undue influence has been used to interfere and hinder the 
construction of this tubercular school by the American Ice Plant Co.? 

Mrs. Chipman. I say that the ice plant people came to me in the first place to get 
me to stop agitating that. That is how I knew who some of the bunch were. I 
have been on this tubercular school business two years. 

The Chairman. They did not suggest if you would stop agitating that you would 
have any little help? 

Mrs. Chipman. Nobody w r ho knows me at all would make any such a suggestion. 

The Chairman. You want to cut that down pretty close. 

Mrs. Chipman. As long as you put me right down to the point, I will tell you 
just exactly what it was: A newspaper man called me up three weeks ago and said, 
“Your tubercular work is done for.’’ I said, “Why?” “Piney Branch has gotten 
a promise from Col. Oyster that nothing will go ahead on the tubercular school until 
they have a chance to stop some of your doings.” 

The Chairman. What is the Piney Branch? 

Mrs. Chipman. That is the Piney Branch Citizens Association; they are the ones; 
and whether some of them are employees of the American Ice Co. I do not know, but 
none*I have come in contact with own any property or have any logical reason. 

Mount Alto is the Government tubercular place on Wisconsin Avenue, is sur¬ 
rounded by houses and is not considered a menace. Our Garfield and Children’s 
Hospitals both have contagious wards; there are houses all around and nobody ever 
heard of anybodv catching a disease. There is no objectionable reason pertaining to 
the children, and if they put those children on Grant Road, it is three or four miles on 
a balky car line. There is only one car line up that hill, which is occupied by a colored 
settlement. So they would be jumping out of the frying pan into the fire. 

Mr. Lampert. Has the question of where this school is to be located been deter¬ 
mined? 

Maj. Brown. No, sir; not finally. 

Mr. Lampert. Is not that one of the reasons for the delay? 

Maj. Brown. I would say not, sir, because I think that at any time we were ready 
to go ahead with the building the commissioners would then have fixed definitely 
upon the site. 

Mr. Lampert. Who determines the location of the school buildings—the school 
board or the commissioners? 

Maj. Brown. The final determination is with the commissioners. 

Mr. Lampert. On recommendation from the school board?. 

Maj. Brown. The school board is consulted about the location of all the school 
buildings. The site for the ordinary schools, for example, are purchased by the 
Engineer Department of the District government. But we consult the schools, of 
course, as to where they want to put their buildings; and in the same way we would 
consult their opinions as regards tne location of the tubercular school, and with regard 
to the tubercular school also we got a report from the health officer as to the proper 
location. 

Mr. Walters. Are you not hampered in the preparation of the plans if you do. not 
know where the site is? 

Maj. Brown. There are certain things that the tubercular school must provide. 
It must have a southern exposure, have ample grounds, and must be on a fairly high 
elevation. The ground must be sufficiently large to allow expansion of the school in 
case they want to do it in the future. 

So in my opinion in this particular case the building will determine the ground 
rather than tne ground determine the building, because we can not put a proper 
tubercular school on any site which is possible with a grade school building, where 
we can fit the building to the ground. 

Mr. Lampert. The final determination of the location of the school buildings rests 
entirely with the commissioners, does it not? 

Maj. Brown. Yes, sir. 

The Chairman. They seem to have selected that place they sent me to see. It 
looks like a wonderfully large place, with ample room to build a schoolhouse to accom¬ 
modate any number of pupils. But it is down low. 
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Mrs. Chipman. Is it on Eleventh Street or Thirteenth Street? 

Maj. Brown. .Thirteenth Street. 

Mrs. Chipman. What is the trouble? They want that specific spot for the Junior 
High School, on that high ground, and you are not familiar with the place I am talking 
about. 

The Chairman. There was a depression out there. 

Mrs. Chipman. The place I have asked for is over on Thirteenth Street near Upshur, 
and there is a large tract of land there, up his;h, with a lovely bunch of woods right 
near on the plat tnat would make a grove and eliminate a view of the hospital from 
the school and the school from the hospital, and there is a small path by which the 
physicians and the nurses could go over to the school and be in close proximity to 
everything. 

Mr. Sproul. Do you know what property is worth there? 

Mr. Reed. The Government owns it now. 

Mrs. Chipman. The Government owns it now. That is already Government- 
owned property, and from an economic standpoint that property can be used to get. 
these tubercular children well. In the hospital there is all facilities for sterilizing, 
an ex-ray owned and paid for on the spot that will be of such an advantage. It is 
more feasible than turning it into a junior high school, for when it needs more space 
the ground is available on which to build. 

Mr. Reed. I want to go back to the division of the contract. We all know it is a 
large structure which might be divided up. There is the foundation stone, the elec¬ 
trical wiring, the plumbing work, the decorating work, and so on. Is it customary 
in Washington for one contractor to bid on all these things, or is it done separately? 

Maj. Brown. We do not very often separate them. We usually take a general 
contract for the building. 

Mr. Reed. Is the contractor, who is on the ground now, on this building to be a 
bidder among the bidders for the completion of the building? 

Maj. Brown. I am not sure. He has taken out specifications and blue prints, 
and I am not sure whether or not he will bid. I rather expect he will. 

Mr. Reed. He is in that kind of work? 

Maj. Brown. As I stated awhile ago, he is a man who, prior to this time, had been 
a general contractor. When he undertook this work at Eastern High School he asso¬ 
ciated with himself a builder, a man who has had a great deal of experience here in 
the District as a builder, and I think they will probably build on the superstructure. 

I might say that the effort to save the appropriations have, of course, had con¬ 
siderable to do with it. The main idea was to take advantage of the falling market, 
and to get an excavating contractor in there on the original bids. The appropriations 
for the Eastern High School were $300,000 in 1918 for the fiscal year, and practically all 
construction was delayed at that time on account of the war. In 1921 we got an 
additional $60,000; for 1922 the commissioners’ estimate was $700,000 and we got 

$240,000. ' 

Mr. Sproul. There has been made an appropriation of $1,500,000 at the present 

time? 

Maj. Brown. Yes; and we can enter into contracts to that amount. 

MY. Reed. What per cent will the letting of a contract a year or 20 months ago mean 
to the advantage of the District for getting lower bids? 

How do you figure you are saving 30 per cent between now and a year ago? 

Maj. Brown. We have had the actual experience. 

Mr. Sproul. You are paying mechanics now the same as you paid them a year ago 
in the District? 

Maj. Brown. Yes, sir. 

Mr. Sproul. Absolutely the same? 

Maj. Brown. Yes, sir; but building material has gone down so much, and we have 
the Petworth and West Schools which are practically in exactly the same plan. Pet- 
worth cost $218,000, while the West School cost $154,000. 

Mr. Sproul. How much has material gone down? What are you paying for brick 

now? 

Maj. Brown. Brick is still well up around $26. 

Mr. Sproul. The same as they were a year ago or two years ago, are they not? 

Maj. Brown. No, sir; this drop in cost has been almost wholly in building material; 
and labor is down, but not mechanics. But the main drop has been in building 
material, and it is down about 30 per cent. 

Mr. Sproul. In what line—lumber, brick, or cement? 

Maj. Brown. Yes, sir; lumber very decidedly. Lumber has dropped 40 per cent. 
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Mr. Sproul. What are you paying for lumber here now, say 2 by 10 by 16 boards? 
You are not using a whole lot of lumber; simply for form work, that is all you are 
using ordinary lumber for? 

Maj. Brown. Yes, sir. 

Mr. Sproul. What is that worth? 2 by 10 by 16 and 2 by 4’s? 

Maj. Brown. I could not say the exa,ct price at the present time. 

Mr. Sproul. You really do not know lumber has dropped 40 per cent? 

Maj. Brown. I could not say whether 35 or 45 but approximately 40 per cent. 

Mr. Sproul. I know it has not dropped 30 per cent. Lumber is about the same here 
as in Chicago and other cities, except a little more on the freight; that is. all. What 
were you paying for common brick a year ago? 

Maj. Brown. We were paying around $28. 

Mr. Sproul. For common brick? 

Maj. Brown. Yes, sir. 

Mr. Sproul. What are you paying now? 

Maj. Brown. About $26. 

Mr. Sproul. Cement has not dropped to any extent, has it? 

Maj. Brown. Cement has dropped in contract price from $3.50 to $2.50. 

Mr. Sproul. $2.50 f. o. b. cars or delivered by truck? 

Maj. Brown. $2.50 is the price at which we issue to the contractors at our prop¬ 
erty yard. 

Mr. Sproul. What was the $3.50—the same way? 

Maj. Brown. The same way; yes, sir. 

Mr. Sproul. You save a little on cement, but it is not 40 per cent. However, 
there is not a whole lot of cement used in a building of that kind. I do not think 

{ mu would save 15 per cent on building material, and you have saved nothing on 
abor by not letting the contract, while you will pay a great deal more to contractors 
for finishing up the superstructure. 

The Chairman. If we have nothing further to ask Maj. Brown, we would like to 
have Mr. Harris tell us about the Hamilton School. That is what we want to get 
at to-day. You probably heard the chair, Mr. Harris, state the object of this meet¬ 
ing. We want to go directly to the heart of this thing, and have you tell us why 
this Hamilton School is not under way. 

STATEMENT OF MR. A. L. HARRIS, MUNICIPAL ARCHITECT OF THE 

DISTRICT OF COLUMBIA. 

Mr. Harris. I can do that, I think. A tentative plan for the school was made by 
Mr. Ashford before I went in. The estimate ran about $190,000. The first thing I 
had to do with the tuberculosis school was the request of Maj. Brown to see if I could 
make a plan which would reduce that amount of money to around somewhere near 
$150,000. I took the plan, revised it, condensed it, and submitted a scheme to 
Maj. Brown and to the engineer commissioner which could be built within $150,000, 
basing the cost of construction on about 44 cents per cubic foot, which at that time, 
with the special equipment and everything we had in the building, was my judg¬ 
ment we ought to go below, particularly, in asking for an appropriation. 

That plan, I believe, was asked for by Mrs. Chipman, and I through Col. Kutz 
furnished her a blue print of it. 

The Chairman. That was the estimate per cubic foot for fireproof building at 
this time? 

Mr. Harris. That was last May or June, 1920. 

The Chairman. Not this last May, 1920? 

Mr. Harris. Oh, yes. I came in April—the latter part of May or 1st of June,' 
when the bill was under discussion and the commissioners were making up their 
estimates. 

Mrs. Chipman said she would like to have that plan, and she took it, and in a couple 
of days brought back a plan outlining what she thought was the kind of school which 
ought to be built, and asked me if I would make a plan of it, which I did. That 
involved a two-story structure; the other was a one-story building, and was not within 
the amount of money that the bill provided for. 

The Eastern High School then came on pretty strong to get finished and on the 
market. I let this building slide to a certain extent. The school board went away 
on a vacation. They had furnished the commissioners with an outline of what they 
wanted. Those conditions were incorporated in the plan of the school which I have 
here. 
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During the summer Dr. Learned brought into the office a number of physicians who 
were connected with the National Tubercular Association, and through the president, 
I think, of the association—I have forgotten the doctor’s name at the present moment— 
she suggested I get in touch with Mr. Kidnor, who was the institutional secretary 
for the National Tuberculosis Association. Their interest was solicited by Dr. Learned 
to further the scope and study of the school to develop everything that we could 
possibly with this, and if possible to make a model school out of it. These gentlemen 
came in during the summer and I received three or four or five of them. Mr. Kidnor 
was down for two days. He went over a type of a school that he thought to be the best 
type to have. His suggestions were, however, a little bit different from what the 
bill actually calls for. The thing that was developed in connection with this study 
was that this provided for a school where active tubercular cases were treated; that is, 
pupils who had not arrested cases but active cases, communicable cases, cases which 
would communicate the disease to others. The bill provides for a school to take the 
place of the Hamilton, which is a school for tubercular children or children with 
tuberculosis, and those children travel back and forth on the cars, mingle with other 
people to and from school. And the idea behind the study this summer was whether 
this school should be of that type, whether the cases of that character should not be 
in the hospital and not in a school, whether a school for subnormal children who were 
not able to carry school work should be considered. 

On that basis I prepared a plan indicating that kind of a school, modeling it after 
what Mr. Kidnor considered to be the best school of the type in the country, and that 
is the one at Portland, Oreg. 

As soon as the school board announced they would have a meeting on this subject 
these drawings were presented, with the idea of developing definitely and positively 
whether the scheme was going to follow the original provision of the bill. Dr. Ballou 
has insistently and consistently hewn to the bill all the time. He has never varied 
from it. All his conversation and all his letters to the office are in strict conformance 
with the bill. At least the sentiment has not decided that with the other Scheme 
of a school for subnormal children could not possibly be considered at the present 
time under the present terms of the bill. If anything should be done, the bill would 
have to be changed. 

That brings the situation up to the present time. Those directly interested in the 
building—Dr. Simon, Mr. Emil Berliner, and Dr. Kober. Dr. Kober and Mr. Ber¬ 
liner were in yesterday. These gentlemen belong to a local tubercular association 
and are vitally interested in the school. Mr. Kober came in yesterday. He had 
some suggestions to make as to the type of plan. He did not think anything presented 
so far made what he considered a proper building for this school. So that I feel that 
while there has been delay in putting the building out—that is, it has not been put 
on the market—that there is in this school a certain amount of study that has to go 
in to definitely fix the best thing we can get, and I believe that the time, as Dr. Simon 
said at their meeting, has not been lost. 

The children at the Hamilton School are comfortably taken care of for the present; 
the school is in fairly good shape. 

I want to see this building go ahead as well as anybody, but I want to be sure that 
they are not going to come back and be criticized when I get them on the market. 

The Chairman. What are the prospects for proceeding with the building? 

Mr. Harris. Dr. Kober «s to bring me a sketch of his suggestion as to what it shall be. 
The minute I get what he considers the fundamental basis of this plan, I shall develop 
it and subject it to all the criticism I can possibly get, because I am not a hospital 
expert. I call in all the experts I can find on the matter. I have received anybody 
who has come in sent by anybody to develop the ideas on this particular school. I 
understand they want to make this a model school, if possible. 

The Chairman. How many cities have schools oi this type and character to take care 
of tubercular children? In Pennsylvania we have Mont Alto and Cresson, where we 
get the high altitude. I can not get the idea about having a tuberculosis institution at 
sea level. 

Mr. Walter^. Have you not one which is greater at Cresson? The one at Mont 
Alto is very small compared to the one at Cresson, I believe. 
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Mr. Harris. This is a list furnished me of the cities that have accommodations for 
something of this kind. [Reading:] 


Policies of different cities as to treatment of tuberculous children (excluded from school 

in all). 


City. , 

Sent to 
sanatorium. 

Capacity 
of sana¬ 
torium. 

Placed under 
nurse. 

Buffalo, N. Y. 

Yes. 

1150 

Yes. 

Chicago, Ill. 

Yes. 

i 300 

No. 

Cincinnati, Ohio. 

Yes. 

1 35 

Yes. 

Cleveland, Ohio. 

Often. 

i 30 

Usually. 

Indianapolis, Ind. 

Yes. 

>20 

Those * not ad- 




admitted to 




sanatorium. 

Kansas City, Mo. 

Limited num- 

» 40 

Yes. 


ber. 



Minneapolis, Minn. 

Yes. 

♦ 260 


New York City, N. Y. 

Yes. 

» 120 

Yes. 

Philadelphia, I*a. 

When neces- 




sary: other- 




wise to open- 




air school. 



St. Louis, Mo. 

Yes. 

(?) 

Yes. 

San Francisco, Calif. 

No. 

(?) 

Yes. 

Seattle, Wash. 

Yes. 

(?) 

Yes. 

Washington, D. C. 

No. 

(?) 





Special school. 


No. 

Regular classes conducted 
at Municipal Tubercu¬ 
losis Sanatorium. 

Special school at Mnuic- 
ipal Tuberculosis Hos¬ 
pital. 

“Closed” cases are. 

Fresh air school at county 
sanatorium under su¬ 
pervision of county su¬ 
perintendent of scnools. 

No. 


Yes. 

Yes. 


Schoolroom maintained 
at city sanatorium. 

No. 

No. 

Yes. 


1 City. * State. 

* County. * City and county. 


The Chairman. You are going to have a special school. 

Mr. Harris. Yes. 

Mrs. Chipman. You find in all States of the Union that they have a State hospital 
and the State hospital has a school building in proximity to the hospital? 

Mr. Harris. That is what is stated here? 

Mrs. Chipman. And the District of Columbia is a State. The Tubercular Hospital 
is our State hospital. They are asking to have a school built in proximity with our 
hospital. They will have the same advantages that your school at Mount Alto has 
by being annexed to it. 

Mr. Gilbert. To sum up the reason for delay, is it not lack of decision on the part 
of those in control as to just what they desire? 

Mr. Harris. A certain amount, and a desire to get the best thin® they possibly can, 
and I think that has come from men perfectly sympathetic with the movement and 
men of good judgment and men who want to give their help. I think ultimately we 
will get, and within a very short time, a proper school, but I do not think anybody 
should be criticized. 

The Chairman. The location has nothing to do with it? 

Mr. Harris. The location has nothing to do with it at all. 

The Chairman. You disavow any such imputation? 

Mr. Harris. I know nothing about it. I have not any knowledge whatever of it 
at all. I could not make any statement at all in connection with it. 

The Chairman. Does anyone wish to inquire further? 

Mr. Sproul. Did you make a statement that you thought it would be a proper thing 
to work two shifts of men on the Eastern High School in order to push it through? 

Mr. Harris. 1 have not made that statement. 

Mr. Sproul. It has been made. 

Maj. Brown. Mr. Edwards made that statement. He is a citizen of that section 
of Washington, and is also a member of the board of education. 

Mr. Sproul. Have you made any estimate of what the extra cost would be if you 
conducted the work in that manner? 

Maj. Brown. No. sir. It will cost at least $200,000, probably that much. Our 
superstructure contracts we expect to run $700,000. 

Mr. Sproul. You would not be in favor of carrying the work on in that manner? 
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Maj. Brown. No, sir; not unless it_is desirable to rush the school, but I do not 
think it is desirable to the extent of a cost of $200,000. 

Mr. Sproul. Do you not believe that this school can be finished inside of a year, 
if the plans and specifications are put in proper shape, also the details, so that the 
contractor will not have to lay off his men waiting for drawings? 

Maj. Brown. He will not have to wait for drawings. We are advertising on the 
basis of it being done in lfi months; if we can get it done in any better time, we will. 

Mr. Sproul. Why not make it 12 months? 

Maj. Brown. Because in the opinion of Mr. Harris and in the opinion of builders 
whom we consulted about the proposition 12 months would not be sufficient time. 

Mr. Reed. Then it could not be ready for the next school year? 

Maj. Brown. No, sir; not at the opening of the year. 

Mr. Sproul. I claim it could if handled right and the contractor not held up for 
details nor too many changes made. 

Mrs. Chipman. I went out there to an entertainment, and the hallways are chock- 
a-block. The building is packed and crammed, and yet all those activities are going 
on that I do not see to save my life how those children have the opportunity to learn. 
I may be too stupid; I know I never could learn anything under those conditions. 

The Chairman. I want to ask your opinion in regard to something. When you 
say “chock-a-block,” congestion, slow building process, when, in your opinion, even 
with ample funds which the Congress is ready to supply the school-functioning power 
of the District, do you hope to ever catch up to the demand and have a little excess 
capacity for the school children of this city? 

Mrs. Chipman. Never while we have the system in existence now. 

The Chairman. Right there is something constructive. What do you suggest? 

Mrs. Chipman. I suggest a man on the type of that gentleman sitting there to be 
put in charge of the building of our public-school system to confer with the architect 
and the engineer commissioner, for those people on the board of education do not 
know any more about it than I do, and I do not know anything. 

The Chairman. You mean Mr. Sproul? 

Mrs. Chipman. I mean Mr. Sproul. I would like to put in a man of his type to be 
engineer commissioner and architect, and a man of that type to go ahead with our 
building proposition in a way that would be businesslike. 

The Chairman. You think Mr. Harris is hampered and crippled? 

Mrs. Chipman. Mr. Harris can not say his soul is his own without getting the opinion 
of all organizations, of which there are about 500 in the District of Columbia to which 
he has got to listen. 

The Chairman. What we want to get directly at, is who is his boss? 

Mrs. Chipman. If you do not care what I say- 

The Chairman (interposing). We have a very high esteem for what you say. You 
have something direct on the subject. 

Mrs. Chipman. I consider that the board of education at the present time are doing 
nothing in the world but using the money they have already appropriated in a sort of 
experimentation to develop things that are sort of visionary in their ideas that they 
have been studying out for the last four or five years, just the same as having Dr. Small 
to construct this. Dr. Small’s ideas—the board of education idea—they O. K.’d it; 
and then when Dr. Ballou came in he prohibited them going ahead. That Eastern 
High drawing has been completed, and yet because Mr. Ballou had some ideas, just 
the same as if when new Congressmen come here we should go ahead and rip up this 
building to abide by the ideas of new men coming in. That is the principle they have 
gone on. And Mr. Edwards is the one who started it. 

The Chairman. And they call that progress? 

Mrs. Chipman. That is what they call .progress.” They are not qualified for that 
position. What they need is business people. 

The Chairman. Mr. Harris, what is the idea for catching up on this, when Congress 
is ready to put up the money to meet every emergency and contingency in order to 
get a little surplus accommodation for those children? 

Mr. Harris. I think I expressed myself very positively and definitely at the 
meeting early in the summer. When I went into the office I was given to understand 
I would be given a force adequate to cope with the situation and space in which to 
put them. That force was not provided for and that space was not given. I made 
my recommendation one day after the bill was passed to the engineer commissioner to 
appoint nine architects, which was approved immediately. 

Those are practically completed. One of the projects is on the market. 

Mr. Sproul. It was said they were to be completed and contracts let the 1st of 
September, when you appeared before the committee. 

Mr. Harris. No; you nave put a misconstruction on that, The drawings were to 
be completed by the architects the 1st of September. ^ I was to have the drawings in 


16 SCHOOL CONDITIONS IN THE DISTRICT OF COLUMBIA. 


Mr. Harris. 
Mr. Sproul. 
Mr. Harris. 
Mr. Sproul. 


the office for the completion of heating and ventilating and electrical work. Those 

E lans have been all checked and every one approved by the commissioners, all checked 
y our office, and practically every set of drawings is completed by the architects. 
Mr. Sproul. They have not been sent out for bids? 

Mr. Harris. They have not been sent out for bids and were not intended to be. 
Our proposition calls for them to be under contract for the 1st of December, and nine 
months was allowed for the building, so they would become available about the 1st 
of July, giving plenty of time to get the furniture into the building. 

Mr. Sproul. If you had the room, you could handle afl of this work with probably 
what number of men—35? 

Mr. Harris. I asked for space for 30 men. 

Mr. Sproul. How much would it cost to have a building that would house your 
force? 

Mr. Harris. That depends upon where built and what character it is and whether 
there was to be one room. 

Mr. Sproul. I say, “to house your force.” 

A 1-story building? 

A 1-story building; yes. 

I should say $15,000 would probably make it. 

But, to put up a permanent building $100,000 would be well spent 
for a building of that type, would it not? 

Mr. Harris. It would. 

Mr. Sproul. I think there is the wav you are going to get the results; spend $100,000 
and then put one man in charge who is absolutely able to do this work. By that 
means you are going to get rid of this fool business and delay on buildings and you are 
going to get a school that is right. 

Mr. Harris. Gentlemen, there is one thing you want to take into consideration in 
connection with this school program. The war made the present condition. That 
condition is not going to be cured in a few months. If you go ahead and rent buildings 
too rapidly, you are going to lose out anyway, and there must be a reasonable amount 
of time to build a building. You can not complete an eight-room school in less than 
eight or nine months. 

Mr. Sproul. About eight months, and a 50-room building should be built in the 
same time, as it simply takes more men and more material. 

Mr. Harris. Sure, with a proper organization. But you have a condition in the 
Eastern High School—that is what you are referring to when you say a 50-room 
building? 

Mr. Sproul. Any building, I do not care how big the project is, with the proper 
organization. 

Mr. Harris. Sure, if you have the proper organization you can put it through. 
After the best advice I could get from the contractors, the minimum amount of time 
we thought proper for he Eastern High School was 16 months. 

Mr. Sproul. I have built a great many school buildings in my time, and I would 
be very willing, if I was in the contract business, to enter into a contract to complete 
that building and turn it over in 10 months, if I was not delayed. 

The Chairman. Mrs. Chipman, I would like to have your opinion—I think the 
information you have will cover the situation. What is your thought about the con¬ 
tinuation of the plan and the policy, which seems to have no remedy or anyone to 
suggest a remedy, for the District of Columbia taxing the Government in the District 
for the education of all children who wish to come in from the surrounding States— 
Maryland, Virginia, and elsewhere? They have something like 3,000, and with the 
increased population in these surrounding neighborhoods it simply means this con¬ 
gestion is going to become accentuated. What is your thought and remedy, if any? 

Mrs. Chipman. Two-thirds of the children in this school are Maryland children, 
and that is the one which took three different drawings. 

Mr. Reed. What do they call that? 

Mrs. Chipman. Burrville. In the first place, they wanted one thing, and they had 
the drawings. Then they decided on a change, and they destroyed the drawings, 
and then they got another appropriation, and then they went to work. Two-thirds 
of those children are Maryland children. It was originally a Maryland school. Mary¬ 
land says, “Why should we keep up our schools, when there are schools right inside 
the District?” 

Over at Chevy Chase they are wealthy people, and we have to talk very carefully. 
Chevy Chase is a great deal of argument, because they claim every child who goes to 
that school are children of people who are our business men, and the revenue comes 
into Washington. We have a man on our board of education whom I was always 
interested to know whether he was of the District of Columbia or Maryland, because 
I have always had my sneaking suspicions- 
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The Chairman (interposing). Who is that? 

Mrs. Chipman. Mr. Ed. Graham. He joins everything, belongs to everything and 
runs everything. He is a very nice looking man; and so, of course, we have all those- 

But when it comes down to our high school, it is a serious proposition. 

The Chairman. They do not pay anything, I understand—no tuition? 

Mrs. Chipman. I understand they do—in the high school they are paying a tuition. 
But that is not the question. The question is this: Does the money that the school 
derives from those children justify the sacrifice to the children that we have here in 
the District of Columbia that you are compelled to look after and who we are under 
personal obligations to; there is also seventh grade and fifth grade. All this knowledge 
is at my finger tips. I did not know two hours before I was called upon the phone 
that I was to appear here. 

Mr. Reed. You have this state of affaire: Here is a citizen who owns a city block, a 
very expensive one. He has built a fine home across the city line, so he pays heavy 
taxes in the District. 

Mrs. Chipman. The majority of them are people who are our business men, who 
have business dealings here, and they are our commercial people, and they are the 
people who create Washington and make Washington what it is. I referred to Ed. 
Graham. I would love to live in his home. He has a homeinTakoma Park. Mr. 
Graham is one of our biggest business men. If a man is interested in this or that, you 
can not say anything unless you have his name attached to it. 

Mr. Lancaster. Are not the schools largely increased by the children coming in 
from the country? 

Mrs. Chipman. They are. And another thing, there are so many of the Congressmen 
and the Senators, which I consider are of our district, especially those on the District 
Committee, should have the privilege of our schools. 

The Chairman. The suggestion is that these schools on the border of the District • 
are not half filled, or are not crowded at all. 

Mrs. Chipman. There is a thing that I asked Congress last year most specifically to 
investigate, to look around at the filled buildings and to look around and see where 
desks have been unscrewed and taken up to give the appearance of the school room 
being filled and insist on additions. 

The Chairman. They claim they were overcrowded. 

Mrs. Chipman. Up here on Piney Branch Road at the head of Thirteenth Street, 
they should buy a block and have the property to begin with, so if they need to 
increase the building they have the facilities to do it with. The playground is getting 
to be a different situation. I have a boy and they were going to arrest him for playing 
•football on the playgrounds, and I said, “You will take me, because I bought the 
ball, and it is his own father’s property.” And because that happened to be a city 
tract my bov can not have his own ball. With those conditions it is deplorable, and 
every one of our schools should have a whole block, and the city is growing so in the 
section I live in that the children have not a spot on earth; and this Park View situa¬ 
tion is created by the lack of a building in that locality, and those children have to 
go farther, and if they would put that building up it would alleviate some of the 
distress in the other buildings. 

Mr. Sproul. I would like to ask what this lady thinks of the location of the Eastern 
High School? 

Mrs. Chipman. That is something that has been very distasteful to our citizens from 
the time of its origination. That is a thing we have had to put up with, because the 
board of education, I contend, are not business people who have the say of those 
things, and our engineer commissioner has not used the power which he had to select 
those kind of things. 

Mr. Sproul. The board who selected that location must have gone out blindfolded 
or at night. 

Mrs. Chipman. I have viewed this construction they have already up half way, and 
I think to take the front away from that building—I wish you people would get a line 
on this to see how that theater building meets the regulation, and ascertain whether 
after you proceed with this building some of the southeast citizens can not bring up 
the law and make you tear it down. 

The Chairman. For the benefit of the committee I would like to have the lady’s 
opinion on this: I was advised this morning that the new Appropriation Committee 
will not, except in rare cases, permit legislation to go through in the appropriation 
bill. Hence, if you are much interested in these community welfare propositions 
here, it might be well for you to get your bill ready and provide legislation covering 
the amount of appropriation you desire, if you are interested in that. 

Mrs. Chipman. They certainly do not need me on that, because they would not have 
any bill for any appropriation at all if I could have my way. But if Congress chooses 

74648—21-3 
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to give an appropriation, halting this building several months, at an additional cost 
of approximately $90,000, to make this building a community center, is the secret of 
the problem, and if you would give them $150,000 and let them have a community 
center all that racket and noise in the building would not hinder our educational 
facilities. 

The Chairman. You are not a strong supporter of this community center idea? 

Mrs. Chipman. I never have seen anyone who was supporting it unless they were 
drawing a salary for what they were getting out of the work in it. 

Mr. Sproul. You do believe they should have an assembly hall in all the buildings? 

Mrs. Chipman. Yes; an assembly hall is one thing, and a big theater with great 
irons and all this paraphernalia, which is going to cost $50,000, while they had better 
put this $50,000 in another school building—we need and need badly. But do not 
mix the combination of our school system and community centers, because the school 
is sacrificed. That is what Dr. Ballou has done with the Eastern High, and it is 
going to cost $100,000 by the time they get through. 

I would not have gotten wise to that if they had gone ahead. I simply knew 
enough to get a line on what had really occurred. 

The Chairman. When this appropriation was first put in effect it was at the solici¬ 
tation of the administration then in power. The daughter of the President came 
here with a young gentleman and several young ladies—Miss Norton and several 
others—strongly urging this. Because of the pleading and representations made by 
these ladies, it was done. 

The opposition to granting of an appropriation was that these community centers 
would be turned into lecture platforms for all kinds of cranks, anarchists, agnostics, 
minstrel shows on Sunday, and political meetings, and so on. What has been the 
result? I would like to know. I have not heard anything about it until this morn¬ 
ing. What is your idea about these community centers? Is there any benefit to be 
derived for the instruction or moral development of the children? 

Mrs. Chipman. I am not a person opposed to dancing; I am not a person but what 
can go to see a movie on Sunday with my husband. I belong to church and have 
been an active leader in the church work. But from the educational standpoint, 
which is the only attitude I take on this, and I think that it has been detrimental to 
our Government to have a. place they have to pay nothing for, and ail they have to 
do is to get in touch with the superintendent of schools on this community center 
business. The upkeep there at the Franklin School is the most ridiculous piece of 
business you ever knew in your life. 

I am very much interested in the playground situation from the selfish standpoint 
of my own children. Miss Rhodes asked us to put this movie picture over in the 
Eastern High to get the money, which I gave to one of the school yards over there for 
equipment for Miss Rhodes, and in doing that I found out that you have to write a 
letter to the community secretary, and then she has to write a letter to the Franklin 
School, then Franklin has to write a letter to Miss Norton who has to write to Dr. 
Ballou. The reply is that Dr. Ballou is out of town and it is hung up, and then it 
has to go right back. If that woman is capable of having charge of the facilities of 
that building, she should be capable of knowing when anything 1 wish ito hold in that 
building is proper to be in that building. Every one who has been up here to expound 
for this are people who draw salary, and you have not found anybody, with the excep¬ 
tion of Mr. Graham—who is a man very attractive and very popular in Washington— 
and these ladies get a hold of him, and they fetch him up here, and because he is in 
everything you people seem to pay a little attention to him. 

The Chairman. Another case of the “meal ticket-’? 

Mrs. Chipman. It is another case of the meal ticket, and every bit of it is meal 
ticket. 

The Chairman. You have not any idea how much we appreciate and value what 
you have stated to us. We are very sincere about that. 

Mrs. Chipman. My husband is a practicing physician, and he worked in a tubercular 
dispensary for seven years. I have read all the tubercular literature. My sister 
died with tuberculosis, and for that reason I have always been vitally interested, 
and I think one of the things we have to be very proud of is the Washington Asylum 
Hospital, and that is why I wanted the privilege of that for our children. 

The Chairman. It is a very high ana noble purpose th$t brings you here, and we 
thank you very much. 

Mr. Sproul. I would like to ask Mr. Harris what changes he has made in the Eastern 
High School, and which ones he thinks are of real benefit and that the District will be 
getting the worth of their money in making. It is not necessary to go into details, 
but describe the changes and state approximately what they are going to cost. 
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Mrs. Chipman. If they eliminate the swimming pool in the Eastern High School 
I want to know why the space is to be continued in the Central High School building. 

Mr. Sproul. It should not be eliminated. 

Mrs. Chipman. Those pools should be in those schools and nobody should use the 
pools except the children. 

Mr. Harris. The changes began as soon as I went in of course. The plans were 
practically completed on the building. 

Mr. Sproul. By the municipal architect or by an outside man? . 

Mr. Harris. By the municipal architect, Mr. Ashford. The heating plants were 
about 50 per cent completed, and the electrical plans had just about begun. That 
was the condition I had, when I went in, of Eastern High. Mr. Hart made the recom¬ 
mendations to the school board and he transferred those recommendations to me, 
asking for the rearrangement of certain classrooms; the moving of the dining room or 
lunch room, which was on the top floor, had been made when I went in, and was put 
down into the space occupied by the armory. 

One of the important changes desired was the placing of two entrances to each class¬ 
room instead of one. The school authorities thought that each classroom should have 
at least two entrances. Most of the building regulations in the country do call for at 
least two exits to a room, the Massachusetts law, requiring three. They wanted two 
■entrances to a room, and access to the adjoining room, in order to provide escape in 
case of panic and fire. I revised the drawings in accordance with the two boards. 

Mr. Sproul. That was necessary to comply with the fire regulations. 

Mr. Harris. I revised the drawings in accordance with the desire of the principal 
of the school, who was going to run his classes in it. I assumed when the Board of 
Education transmitted to me his request that he wanted the classrooms arranged in a 
certain way and the shop arrangement in a certain way that that was authoritative 
direction to me to prepare the plans in accordance with those desires. That was the 
basis of the change—the maximum changes. 

Coming to the swimming pool, Mr. Hart said we have a school of 1,500 pupils; we 
want a lunch room that will be able to take care of practically 900 at one time, as the 
lunch hour is relatively short and the children want to get out and play all during 
that period. The location then was what is now an armory, a space probably 40 or 
45 feet wide and about 50 or 60 feet long. The lunch room would be lighted from the 
top with skylights. The kitchen equipment had to be placed at the end of that under 
a toilet, without any light or ventilation whatever. It is virtually impossible to put 
that kitchen there. Central has a case of that now and is a very unsatisfactory con¬ 
dition. 

I told the school authorities I could not provide for such a lunch room as that in 
that building unless the swimming pool, which was at the end of the larger space, 
was removed, and I made the statement myself to Mr. Hart when he was taking the 
matter up that if I had children to go to school I would not let them go into the 
swimming pool. From my own private information I know the swimming pools are 
not what they ought to be—not what they might be, but what they are. They are 
not properly taken care of, are not sanitary; the water is used over and over again in 
• order to save money, and the water is recirculated and at times it is necessary to put 
into these jk>ols chemicals in order to bring about a state of purification. 

You can carry that a long ways. There are arguments on both sides. In principle 
the swimming pool is all right; in practice it is another thing altogether. 

They said. We will sacrifice that.” I think it was Dr. Hart who investigated and 
submitted a statement to the school board of some 8 or 10 or 12 authorities on matters 
of that kind, and made a positive recommendation that the swimming pool had better 
be left out in order to make room for adequate kitchen and lunch-room facilities. 

The lunch room as now arranged is ideal as far as handling a large group of children 
is concerned. They come down two corridors into two stairways, come into the room 
and file past the cafeteria part of the place, file out into the lunch room, and go out 
through the lunch room at the back, giving a positive circulation of the children, 
overcoming crowding and unnecessary mixing up of the lines and giving quick service 
to the groups of children. 

I made one change in the plans which I think Mrs. Chipman has referred to, and 
my reasons for it are these: I changed the front entrance. I suppose that was a crime. 
Hie building set back from the street 80 feet: the basement is well above the grade of 
the sidewalk; on the first-floor level is about 19 or 20 feet. The plans as I found them 
had a large approach coming up stair steps on'either side, coming up through the 
center, and then up through the building at the first-floor level of about 19 or 20 feet 
above the sidewalk. The question in my mind was this, as I was going to be respon¬ 
sible for the plans when they went out, owing to there being two toilets on either 
side of the main entrance, the entrance was restricted to about 8 or 10 feet, so that 
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the entrance was not very wide. There was a large flight of steps down the outside 
of the building, and on rainy nights or sleety nights, snow ana everything of that 
kind, it did not look to me to be a practical thing to have those people trying to get 
out of that building and go out to the sidewalk 80 feet and down 19 or 20 feet to get 
to the sidewalk. Now, I come in on the level, drive up to the front entrance with an 
automobile, and you can reach it with very few steps instead of having to go down 
to the sidewalk. My judgment may be criticized. 

Mr. Sproul. That is a good change, and should have been done in the beginnings 
How about the change in the roof? 

Mr. Harris. That was in the interest of economy principally. I believed by 
omitting the slate roof- 

Mr. Sproul (interposing). It was more than economy, it was a fire preventive. 

Mr. Harris. It has that additional advantage. But the primary advantage was 
the saving in the total cost of the building. It was a high-pitched room supported 
by frame structure entirely, and I thought perhaps money could be saved, and I 
changed it to a flat concrete slab as an alternate. I have not changed the plans, 
but making a drawing of an alternate figure for the flat concrete slab and fireproof 
ceiling underneath, eliminating any fire risk on top. It is a good substantial building. 

Mrs. Chipman. If it had been business men instead of school people who arranged 
the plans we would have had something satisfactory. 

The Chairman. The idea in having a schoolman is that a business man might say 
“was” for “were” or “is” for “are.” 

Mr. Sproul. What are those changes going to cost; have you made an approxi¬ 
mate estimate? 

Mr. Harris. No; I have not made an approximate estimate. I think the cutting 
out of the entrance steps, the big mass of masonry and the steps which lead up to- 
the front is a saving of a considerable sum of money. 

Mr. Sproul. Had you the cut stone all out for the original entrance when thm 
change was made? 

Mr. Harris. No; only a few pieces of stone were left out. The building has been 
arranged so that we built into it perfectly naturally and economically. In order to 
put the lunch room in we do have to take down two tunnel walls on each side of the 
lunch room, which amounts to a considerable number of brick, but that is a small 
matter with reference to the proper condition of the lunch room. 

The Chairman. We thank you, gentlemen, for answering the call of the committee 
for information, and also Mrs. Chipman. It will be made a matter of record that the 
committee thanks most heartily each of you for the information brought to us and 
also invite you to have the opportunity of coming again. 

(Thereupon, at 1.20 o’clock p. m., the committee adjourned to meet at call of the 
chairman.) 
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89 Petition of Interveners John C. Yost & Lewis Flemmer. 

Filed November 17, 1921. 

* j|t $ s|e $ * ajc 

Conics now John C. Yost and Lewis Flemmer and respectfully rep¬ 
resent to this Honorable Court: 

1. That they are citizens of the United States and are and have 
been residents of the District of Columbia for many, many years. 
Petitioner Yost has been for many years a builder in said city and 
has been for many years and now is a taxpayer in the District of Co¬ 
lumbia, paying taxes on both real and personal property in said Dis¬ 
trict. Petitioner Lewis Flemer has been a resident of the District of 
Columbia and during many years and until the last nine months he 
has been a druggist, conducting drug stores at 18th and Columbia 
Road, Northwest, and at Maryland Avenue and 7th Street, Northeast, 
lie is likewise a taxpayer, paying a very considerable amount of taxes 
in the District of Columbia on realty and personalty. Petitioners 
both aver and say that they are now and have been for many years 
directors in the National Capital Bank, petitioner Yost being also 
President of the East Washington Savings Bank, located in the Dis¬ 
trict of Columbia and doing business in the District of Columbia, and 
that they are required indirectly to pay taxes to the District of Co¬ 
lumbia on their holdings in this bank. Petitioners are not ac¬ 
quainted with George Hyman and they have no personal knowledge 
of his capacity except that they do know that his reputation is that of 
a man of good character, and a man of very considerable means, and 
a large contractor in the District of Columbia, and that they have 
never questioned or doubted his ability to do anything that he 

90 undertook to do until they read a printed article in the “Wash¬ 
ington Post,” a newspaper in general circulation in the Dis¬ 
trict of Columbia, to the effect that Hyman was not capable of com¬ 
pleting the Eastern High School Building and that he was in col¬ 
lusion with one James I.. Parsons in his bid. 

Petitioners say that they are not interest- in who may be awarded 
the contract for the construction of the building, but that they do 
object and ask the court to consider their objection to the action of 
the Commissioners in awarding the contract to other than, the low 
bidder for any work in the District of Columbia. 

As business men, they beg to call the court’s attention to the fact 
that if such a position is sustained by the court, and if discretion is 
vested in the Commissioners to do as they please with reference to the 
letting of contracts, then the doors will be left open to fraud and 
competitive business will be discouraged, all to the great injury of the 
District of Columbia, and thereby resulting in great injury to its 
taxpayers, who, after all, must respond to all of the demands of the 
District of Columbia by the levying of taxes in the District of Colum- 
bit to meet its financial obligations. 

Petitioner John C. Yost states that he is a man of seventy years of 
age and is thoroughly farqiligr with the condition that existed in 
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Washington prior to the reincorporation of the District and that it is 
well known to all old residents of the District of Columbia that it was 
the purpose and intention of Congress to prevent in the future or 
after the enactment of the present form of government to 
91 avoid a repetition of what was then going on with reference 
to the lack of competitive bidding for contracts in the Dis¬ 
trict of Columbia. 

Therefore, premises considered, petitioners pray: 

1. That they may be allowed to intervene in the above entitled 
cause and be made parties plaintiff therein. 

2. That the court may sign an order in said cause enjoining and 
restraining the Commissioners from attempting to proceed with the 
award made in this cause, but that upon final hearing of said cause a 
final injunction may lie had against them. 

3. And for such other further, and general relief as to the court 
may seem just and proper. 

JOHN C. YOST. 
LEWIS FLEMER. 

(Signed) W. GWYNN GARDINER, 

Attorney for Interveners. 

District of Columbia, ss : 

We, John C. Yost and Lewis Flemer, being first duly sworn on 
oath depose and say that we have read the foregoing petition by us 
subscribed and know the contents thereof, that the matters and 
things therein contained of our own knowledge are true, and those 
upon information and belief, we believe to be true. 

JOHN C. YOST. 
LEWIS FLEMER. 

Subscribed and sworn to before me, a Notary Public in and for the 
District of Columbia, this 15th day of November, A. D. 1921. 

[seal.] (Signed) ' ETHEL R. GUISE, 

Notary Public, D. C. 


(Endorsed.) 


Leave to intervene is given. 


JENNINGS BAILEY, 

Justice. 


92 Petition of Henry H. McKee to Intervene. 

Filed November 17, 1921. 

******* 

* t • * 

Comes now Henry H. McKee and asks leave of the court to inter¬ 
vene in the above entitled cause and states for reasons therefor that 
he is a taxpayer in the District of Columbia and a resident of the 
District of Columbia, 
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Petitioner further states to the court that he is the President of 
the National Capital Bank, located on Pennsylvania Avenue, South¬ 
east between 3rd and 4th Streets. 

Petitioner says that while he has no interest in any of the bidders, 
so far he knows, in fact he has no knowledge of who did bid on the 
Eastern High School Building, but as a taxpayer he objects to the 
Commissioners of the District of Columbia awarding the contract or 
undertaking to award the contract to other than the lowest bidder 
and thereby destroying many thousand dollars of the taxpayer’s 
money. 

Petitioner further says that since this controversy has arisen and 
the several articles have appeared in the Washington newspapers, he 
has made inquiry of people who know or should know the responsi¬ 
bility and capacity of George Hyman to construct the building, and 
of those with whom petitioner has talked on the subject, there has not 
been one who knows the qualifications of George Hyman but what 
has stated that he is absolutely responsible and capable. 

Petitioner further avers and says that those with whom he has 
talked, who do know Hyman personally, have without exception ad¬ 
vised petitioner that the reputation of George Hyman as a man, a 
business man, and a builder is beyond question, and there¬ 
to fore, petitioner says that lie feels it his duty as a taxpayer in 
the District of Columbia and as one interested in the future 
welfare of the District of Columbia to object, and he does object to 
the action of the District Commissioners in undertaking or attempt¬ 
ing to award the contract involving a million dollars to other than 
the lowest bidder. 

Therefore premises considered petitioner prays: 

1. That he may be permitted to intervene and be made a plaintiff 

in the above entitled cause. • 

2. That an order may be passed herein by the court enjoining and 
restraining the Commissioners of the District from proceeding with 
the award or from entering into a contract or from undertaking to 
permit the said Wyne to proceed under a contract for the construc¬ 
tion of the Eastern High School upon the ground that he is not the 
lowest bidder. 

(Signed) HENRY H. McKEE. 

(Signed) W. GWYNN GARDINER, 

Attorney for Intervener. 


District of Columbia, ss: 

I, Henry H. McKee, being first duly sworn on oath depose and say 
that I have read the foregoing petition by me subscribed and know 
the contents thereof; that the matters and things therein contained 
of my own knowledge are true and those upon information and be¬ 
lief, I believe to be true. 

(Signed) HENRY H. McKEE. 
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Subscribed and sworn to before me, a Notary Public in and for the 
District of Columbia, this 15th day of November, A. D. 1921. 

(Signed) CHARLES A. MCCARTHY, [seal.] 

Notary Public, D. C. 


(Endorsed.) 


Leave to intervene is granted. 


JENNINGS BAILEY, 

Justice. 


94 Memorandum Opinion. 

Filed November 18, 1921. 

******* 

The rule to show cause why an injunction should not issue will 
be discharged. 

The motion to dismiss will be sustained. 

JENNINGS BAILEY. 

J. 

Affidavit of Gcorye Hyman and James L. Parsons. 

Filed November 19, 1921. 

******* 


AVe, George Hyman and James L. Parsons, being first duly sworn 
on oath depose and say thus: 

Deponent George Hyman has been bidding on proposals for the 
District of Columbia since 1909 during which time he has bid on 
more than one hundred proposals. 

Deponent says that in each proposal on which he has bid, there 
has been included under “Instructions to Bidders” delivered to him 
with said Proposals, Paragraphs 6 and 7 as appearing in Exhibit 
“B” annexed to the answer of the Commissioners of the District of 
Columbia and the Rule to show cause in the above entitled cause. 

He states that when he til’st began bidding in 1909 he was advised 
bv those in charge of the bids in the District of Columbia that it was 
not necessary to furnish with his bid the things required or called 
for in Paragraphs 6 and 7 as appearing in said Exhibit “B”. 

Deponent Hyman says that in accordance with said instructions 
and directions he filled in proposals for bids from 1909 to the 
95 present time many, many times, and as far as deponent’s 
recollection and memory goes he has bid on more than one 
hundred proposals, and at no time was he asked or requested to till 
in or furnish any of the things asked for in Sec-. 6 and 7 of “In¬ 
structions to Bidders”, although he has been the lowest bidder and 
received contracts in dozens of instances. 

Deponent says that he made inquiry among other bidders and 
he is advised by them that at no time did they furnish any inf or- 
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mation with any bids made by them to the District of Columbia 
in connection with any proposals asked for, and that it is well un¬ 
derstood at the District Building among all of those having to do 
with the receiving of proposals and it is well understood among 
builders, excavators, contractors, and material men, who are now 
bidding or who have in the past bid on proposals let by the District 
Commissioners, that in no instance to the knowledge of anyone 
have the Commissioners or anyone for them suggested, requested 
or demanded that the things called for in Paragraphs 6 and 7 of 
“Instructions to Bidders” as appearing in Exhibit “B”, Defendant’s 
answer, be included with the bid or any information necessary to be 
furnished. 

Deponent James L. Parsons states that he and his father, who 
was a partner of his for fourteen years before the death of his father, 
have bid many, many times on work at the District Building when 
bids were let as in this case, including the construction of the pres¬ 
ent District Building, itself, and that at no time was his firm ever 
requested nor did they ever furnish any of the information asked 
for in paragraphs G and 7 of “Instructions to Bidders” being Ex¬ 
hibit “B” to Commissioners’ answer to Rule to Show Cause 
90 in the above entitled cause. 

Deponent further avers and says that he knows of no case 
in which the Commissioners have asked or required bidders to fur¬ 
nish such information, and deponent says from his peronal knowl¬ 
edge that it is well understood among the officials at the District 
Building and among those seeking to bid on proposals let by the 
Commissioners at the District Building that it was intended or ex¬ 
pected and that a bidder is not required to furnish any of the in¬ 
formation asked for in said Paragraphs 6 and 7, it being understood 
among all that if a surety bond in the amount called for is furnished 
that this is all that is asked for or expected by any of those at the 
District Building. 

(Signed) GEORGE HYMAN. 

(Signed) JAMES L. PARSONS, Jr. 

W. GWYNN GARDINER, 

Atty. for Petitioner. 

Subscribed and sworn to before me, a Notary Public in and for 
the District of Columbia this 15th day of November, 1921. 

[seal.] (Signed) * ETHEL R. GUISE. 

97 * Amendment to Bill. 

Filed November 19,1921. 

* * * * * * * * 

Leave of the court first had and obtained, petitioner files this as 
his amended bill by including the report made by the Commission¬ 
ers of the District of Columbia upon which award was made in the 
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case in question and the report of the Commissioners upon which 
the award was made for the basement and substructure as per certified 
copies of same furnished by the District authorities. 

(Signed) " GEORGE HYMAN. 

I, George Hyman, being first duly sworn on oath depose and 
say that 1 have read the foregoing amended bill and know the con¬ 
tents thereof; that the matters and things therein contained of my 
own knowledge are true and those upon information and belief I 
believe to be true. 

(Signed) GEORGE HYMAN. 


Subscribed and sworn to before me this 19th day of November, 
A. D., 1921. 

MORGAN H. BEACH, 

Cler Jc 

Bv F. E. CUNNINGHAM, 

•/ 

Asst. Clerk. 

Copy. 


1 st Endorsement. 


January 18, 1921. 

To Major Carey II. Brown: 

With report that the lowest proposal submitted is that of George 
Hyman. 

Mr. Hyman is associated with Mr. L. Luebkert, who superin¬ 
tended the construction of a recently constructed school building 
for the District and who was for several years an Inspector of Con¬ 
struction under this Office, and 1 feel that they are qualified 
98 to perform the work for which the proposal was submitted. 

I therefore recommend that the proposal of George Hyman 
be accepted, and that a Commissioners' Order to that effect be issued, 
as follows: 

Ordered: That the proposal of George Hyman, submitted Janu¬ 
ary 12, 1921, for constructing the Foundations and sub-structure 
for the Eastern High School, No. 176, located at East Capitol Street, 
between 17th and 19th, Northeast, for the sum of $295,940.00, is 
hereby accepted, chargeable to the appropriation: “Buildings and 
Grounds, Public Schools, D. C., Building, New Eastern High School, 
No. 176 (50/50).” 

(Signed) S. ASHFORD, 

Mun. Arch. 

Approved, Jan. 19, 1921. 

CAREY H. BROWN, 

Major, Engineers, U. S. A., 

Asst, to Engineer Commissioner. 

Jan. 19, 1921, Approved. 

ENGINEER COMMISSIONER. 
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Approved by the Commissioners of the District of Columbia 
sitting as a Board. January 20, 1921. 

(Signed) DANIEL E. GARGES, 

Secretary. 

A True Copy. 

A. M. BRENNAN, 

Chief Clerk. 

E. D. 


Office of the Engineer Commissioner. 

November 9, 1921. 

To the Board of Commissioners: 

On October 20, 1921, after advertisement and publicity commen¬ 
surate with the importance of the structure and the amount of money 
involved, proposals for the completion of the super-structure and of 
the mechanical equipment of the new Eastern High School #176 
were opened. 

These proposals were based upon very complete plans and detailed 
printed specifications which contemplated the making of bids (a) 
for the structure and the mechanical equipment complete, (b) for 
the structure alone, (c) for the plumbing alone, (d) for the heat¬ 
ing and ventilation alone, and (e) for the electrical work alone. 

The schedule of proposals hereto attached shows six bids under 
option (a) ranging between $97)0,000 and $1,091,000; eleven under 
option (b) ranging between $700,00- and $889,000; twelve under 
option (c), ranging between $89,800 and $854,224; eighteen under 
option ( d ) ranging between $158,987 and $278,000; and 
99 fourteen under option ( e), ranging between $32,970 and 
$52,450. 

It has been the custom of the District in school construction to 
invite proposals not only for the entire structure complete with its 
mechanical and electrical equipment installed therein, but also for 
those portions of the work that may be regarded as pertaining to 
separate trades. Tins custom was followed in the present case with 
a view to permitting the District to take advantage of any economies 
from combining separate bids that might be deemed to overcome 
the disadvantage known to result from having more than one inde¬ 
pendent contractor engaged upon the same task. The District, of 
course, select that alternative, which all conditions considered, proves 
to be most advantageous to the public. 

Certain alternatives as to materials to be used and work to be 
incorporated were also introduced into the specifications, but these 
are not herein discussed because they do not affect the conclusions 
reached and the recommendations made. 

The lowest bid, $950,000, for the structure and mechanical equip¬ 
ment, was that of George Hyman, and he also made the lowest bid 
on the structure without the mechanical equipment, $700,000. The 
next bids were those of George E. Wvne, $959,700 under option 

7—3751a 



f>0 GEORGE HYMAN ET AL. VS. CUNO H. RtTDOLPn ET AL. 


(a) and $715,800 under option (b). The lowest bids under op¬ 
tions (c) and (d) were those of the Riggs, Distler & Stringer Co., 
$39,800 and $158,987 respectively; and the lowest hid under option 
( e ) was that of the H. P. Foley Co., $32,970. In what follows, only 
these bids will be considered. 

Both the Riggs, Distler & Stringer Co. and II. P. Foley Co. 
are entirely reputable and responsible firms, so that if three separate 
contracts are, under existing conditions as to school facilities, to be 
regarded as permissible, the following tabulation will show the cost 
of the building when the two lowest bids under option (/>) arc com¬ 
bined with the lowest bids under options (c), (</) and ( e ) ; 

1. Combination of Hyman ; Riggs, Distler & Stringer, and 

Foley .$931,757 

2. * Combination of Wyne; Riggs, Distler & Stringer, and 

Foley . 947,557 

As stated above, the lowest bids on the general contract were: 

3. Hyman .$950,000 

4. Wyne. 959,700 

Purely as a matter of interest, the next lowest combination is: 

5. Fuller; Riggs, Distler & Stringer, and Foley.$980,757 

Considering #1 as 100%, #2 is 101.7%, #3 is 102%, #4 is 
103% and #5 is 105.3%. 


100 The last named is not further considered. 

The time for the completion of the entire building with 
plumbing, heating, ventilating and mechanical equipment fully in¬ 
stalled was specified at sixteen months from the date of beginning 
work. One builder, the highest, offered to finish the job in twelve 
months, and the Fuller Co. in fourteen months, these periods being 
those given in their formal proposals. The specifications provide 
for liquidated damages at the rate of $150 per day for the general 
contract. 

Immediately upon the opening of the proposals, some question 
seems to have been raised regarding the eligibility of the lowest bid¬ 
der, Hyman, under paragraphs 5, 6, and 7 of the “Instructions to 
Bidders” of the specifications; and to turn the scales in his own 
favor he, on November 2, 1921, in writing offered to execute a 
contract to complete the work in twelve months, or failing therein to 
pay liquidated damages at the rate of $500 per day. Meanwhile, 
Wyne had also offered to accept a twelve-month time limit, but with¬ 
out change as to liquidated damages. 

During the course of separate interviews with me on November 
3 and 4, Messrs. Hyman and Wyne positively declined to reduce the 
time limit under combined contracts below the sixteen months speci¬ 
fied. Therefore, to secure delivery of the completed school build¬ 
ing ready for occupancy on or about November 10, 1922, in place 
of on or about March 10, 1923, the District must, if the Hyman 
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bid is accepted, pay $18,243 more than if the lowest combination 
were used. The Wyne bid is $27,943 greater than this same com¬ 
bination, though only $12,143 greater than the Wyne; Riggs, Dist- 
ler & Stringer, and Foley combination. The Board of Education 
and the Superintendent of schools are very urgent that the contract 
provide for completion in twelve months because, obviously, delivery 
on March 10, 1923, would in effect mean the loss of an entire school 
year of use of the new building, and not merely for four months. 
In my opinion, the value of four months’ use of this school, used 
as it will be by 1,500 or 2,000 pupils, is more than $28,000; and I 
therefore recommend that all proposals under options (c), ( d ), and 
(c), be rejected, leaving for consideration only two proposals under 
option (a). 

Considering now only the Hyman and Wyne bids under option 
(a), our records show that Hyman has never done for the District 
of Columbia work of the complicated character of this new build¬ 
ing, although he has done fairly satisfactory work as a sewer con¬ 
tractor and on his existing contract for the excavation and substruc¬ 


ture of the new Eastern High School. His exclusion is therefore 
contemplated by the provisions of paragraphs 5, G, and 7 of the “In¬ 


structions to Bidders”. 


In the effort to overcome the objection of 


lack of proper experience, Mr. Hyman on November 4th, called 
upon me in company with Mr. James L. Parsons, Jr. a builder of this 
city, who had himself been a bidder at $873,900 under option ( b ) 
and stated that Mr. Parsons was a builder of well-known experience 
and that he, Mr. Hyman, now proposed to associate himself with Mr. 
Parsons in the work of constructing the school in question. I asked 
Mr. Hyman and Mr. Parsons to furnish written evidence as to their 
resources and their plant and as to Mr. Parsons’ experience as 
101 a builder. Hereto attached is a letter dated November 4, 


1921, signed by Mr. Parsons and Mr. Hyman, in which they 
state that they propose to go into partnership “for the construction 
of the new Eastern High School”; and also a letter from Mr. Parsons 


setting forth his experience as a builder, and three letters commend¬ 
ing Mr. Hyman written by building firms of the highest reputation. 

Bv reference to the “instruction- to Bidders” it will be seen that 
paragraph 5 reads in part as follows: “reasonable grounds for sup¬ 
posing that any bidder is interested in more than one proposal for 
the same item, will cause the rejection of all proposals which he is 
interested in.” While the Hyman proposal was not originally defi¬ 
nitely Parsons’, his supplementary letter becomes a part of the pro¬ 
posal, and it is the duty of the District, therefore, to take measures 
to avoid any suspicion of collusive bidding or of lack of literal good 
faith in applying the safeguards of the specifications. Considering 
Hyman’s bid alone and ignoring, therefore, his improper alliance 
with Parsons, it is believed that the difference between Hyman’s bid 


and the next lowest bid is not sufficient to justify the risk of non¬ 
completion, which would be taken in giving the contract to Hyman. 
A contract to complete within twelve months contains provisions au- 
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thorizing extension of time on account of strikes, bad weather, etc. 
On his sub-structure contract, Ilyinan Inis applied for and been 
granted forty-five days’ extension of time because of a strike at the 
stone quarries in Indiana. It is true that a strike existed, and no 
doubt it held up Hyman’s deliveries; but stone, nevertheless, was 
not unobtainable, and it is believed that had Hyman’s organization 
and connections been better he would have been able to get the stone. 
It. is because of mv belief that Hyman cannot overcome such diffi- 
cutties, as well as because he has entered into an altogether imper¬ 
missible alliance with another bidder, that I do not recommend that 
he be granted the contract. It is therefore unnecessary to review 
Mr. Parsons’ qualifications and responsibility. 

Wyne, the next lowest bidder, is now completing his contract on 
the Gallinger Hospital. He has done much satisfactory work for 
ihc District, a complete list of such contracts being herewith, and is 
regarded by all as most trustworthy. He has been granted an ex¬ 
tension of time on his hospital contract, this being for the con¬ 
venience of the District pending the completion of plans for certain 
auxiliary work. On this large job Wyne had all his materials on the 
ground in ample time before they were needed, and it is reasonable 
to suppose that he will continue to be equally dependable. To pro¬ 
tect the interests of the District and to give public assurance to all 
intending to make proposals that legitimate bidders will be protected, 
it is the duty of the Commissioners to throw out the Ilyman proposal, 
as they are authorized to do by the “Instructions to Bidders, because 
it is collusive as well as because Hyman alone is not qualified, and 
to make the award of the contract to Wyne as not only “best for 
the interests of the District of Columbia” but also as being the lowest 
legitimate proposal. In following this recommendation, the Dis¬ 
trict will, as previously noted, pay for the use of the building for 
what is substantially an entire school year the sum of $12,143, 
102 this being the excess cost of delivery in twelve months. 

To sum up, I recommend the award of the general contract 
to George E. Wvne, under option (a), the time of completion to be 
twelve months from the date of beginning as defined in the specifica¬ 
tions, and the cost to be $959,700. 

C. KELLER, 

Colonel, Corps of Engineers , U. S. A., 

Engineer Commissioner, D. C. 

K.-M. 

(Endorsement.) 

Leave to file granted Nov. 19, 1921. 

JENNINGS BAILEY, 

Justice. 
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103 


Final Decree. 

Filed November 19, 1921. 


* * * * * * * 

This cause coming on to be heard on the original and amended 
bills, petitions of interveners, rule to show cwose, the answer to the 
said rule, and the motion to dismiss,—it is this 19 day of November, 
1921, adjudged, ordered and decreed that the said rule be and the 
same is hereby discharged, at the cost of the plaintiff,—it is further 
adjudged, ordered and decreed that the said bills and intervening pe¬ 
titions l)c and the same are hereby dismissed. 

JENNINGS BAILEY, 

Associate Justice. 


From the above order plaintiffs and each of them note an appeal 
in open court and the bond therefor is hereby fixed at One hundred 
Dollars ($100.00), or $100.00 in cash. 

JENNINGS BAILEY, 

Justice. 


Memorandum. 

November 19, 1921.—$100 deposited by plaintiffs in lieu of ap¬ 
peal bond. 

Assignments of Error. 

Filed November 21, 1921. 

* * * * * * * 

To Morgan II. Beach, Esq., 

Clerk Supreme Court, 

District of Columbia : 

You will please include in the Transcript of Record on 
101 Appeal the following Assignments of Error: 

1. The Court committed error in dismissing the Bill. 

2. The Court committed error in declining to grant the injunc¬ 
tion. 

3. The Court committed error in refusing to restrain the defend¬ 
ants and each of them on rule to show cause. 

4. The Court committed error in dismissing and discharging the 
rule to show cause. 

5. The Court committed error in not holding that the action of 
the Commissioners in awarding the bid to a high bidder to be void 
and of no legal effect. 

6. The Court committed error in dismissing the bill and not per¬ 
mitting the plaintiffs to take testimony in proof of the allegations 
made. 
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7. The Court committed other errors in dismissing the bill with¬ 
out answer being made by the defendants to said bill. 

(Signed) W. GWYNN GARDINER, 

A tty. for Plaintiffs. 


Designation of Record. 

Filed November 21, 1921. 

******* 


To Morgan II. Beach, Esq., 

Clerk Supreme Court of 

the District of Columbia: 


You will please prepare the following as the transcript of record 
on appeal to the Court of Appeals in the above entitled cause: 

1. Original Bill and Exhibits tiled therewith. 

2. Amended Bill and Exhibits and affidavits tiled therc- 
105 with. 


3. Intervening petition of Yost, Flemer, and McKee, filed 
with leave of the Court. 

4. Affidavit of Hyman and Parsons filed on the same date of the 
intervening petitions. 

5. Rule to Show Cause. 

(>. Answer thereto. 

7. Motion to Dismiss. 

8. Amendment to bill filed on the 19th day of November, 1921, 
by leave of court. 

9. Opinion of Court. 

10. Decree discharging rule, denving injunction, and dismissing 
Bill. 

11. Appeal in open court from said decree. 

12. Memo, cash deposit of one Hundred Dollars in lieu of Bond 
filed. 

13. This designation. 

14. Assignments of Error. 


To F. II. Stevens, Esq., 

Corporation Counsel, D. C., 

Attorney for Defendants: 

I hand you herewith this 19th day of November, 1921, Assign¬ 
ments of Error and Transcript of Record in the above entitled cause. 
(Signed) W. GWYNN GARDINER. 

Service of the Assignments of Error and Transcript of Record ac* 
knowledged this 19th day of November, 1921. 

(Signed) F. II. STEPHENS, 

Attorney for Defendants. 
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106 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 105, both inclusive, to be a true and correct transcript of the rec¬ 
ord, according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 39565 in Equity, wherein 
George Hyman is Plaintiff and Cuno H. Rudolph et al. are Defend¬ 
ants, as the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
22nd day of November, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 

, MORGAN H. BEACH, 

Clerk. 

E. W. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3751. George Hyman et al., appellants, vs. Cuno II. Rudolph et al. 
Court of Appeals, District of Columbia. Filed Nov. 22, 1921. 
Henry W. Hodges, clerk. 
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(Court af Appeals, Statrirt nf Columbia 


Law No. 35ft. 



George Hyman, et al., Plaintiff, 

vs. 

Cuno H. Rudolph, et al. 


STATEMENT OF CASE. 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia dismissing a bill in 
equity on behalf of George Hyman and James L. Par¬ 
sons, as original petitioners and H. H. McKee, et al., as 
intervenors, all of which are seeking relief from this 
Honorable Court as taxpayers to prevent the District 
Commissioners from making a contract with one 
George E. Wyne and from paying out any funds to the 
said George E. Wyne upon the ground that the Com¬ 
missioners exceeded their authority in making- the 
award to the said George E. Wyne for the completion 
of the Eastern High School in the city of Washington, 
District of Columbia, because the said Wyne was not 
the lowest responsible bidder. Original plaintiffs and 
intervenors are suing as taxpayers and citizens of 
this District. 


2 


FACTS IN THE RECORD. 

From the record it will be seen that the Commis¬ 
sioners of the District of Columbia advertised on Sep¬ 
tember 28, 1921, for sealed proposals to be received at 
Room 509, District Building, until two o’clock P. M., 
October 2b, 1921, ‘‘for the building and construction of 
High School Building No. 17b, to be erected on Fast 
Capitol Street on the corner of 17th Street, Northeast, 
Washington, D. C., as per drawings and specifications 
now on file in the office of the Municipal Architect, of 
the District of Columbia” (R. 22). On October 26, 
1921, “these bids or sealed proposals were opened at 
the District Building in the room known at the building 
as the Board Room, there being present several hun¬ 
dred persons who were more or less interested in the 
bids, the District being represented by the Chief Clerk 
of the Engineers Department, who actually opened the 
said bids, there being present also the Municipal Ar¬ 
chitect of the District of Columbia.” (R., 23.) 

When the sealed bids or proposals were opened it 
was found that George Hyman was the lowest bidder 
hv $$,700.00 on the building complete with mechanical 
equipment and also the lowest bidder by $15,800.00 on 
the building itself without the mechanical equipment. 
The bids or sealed proposals were let by the Commis¬ 
sioners so that the bidders might bid on (1) the struc¬ 
ture, itself, without the mechanical equipment, (2) the 
structure, itself, with the mechanical equipment, (3) 
the mechanical equipment without the structure. 

George Hyman, the lowest bidder, had been re¬ 
quested and invited to bid, it being stated by the Muni¬ 
cipal Architect to the said Hyman that because he, 
Hyman, had constructed and built the substructure of 
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the said building and being thereby thoroughly 
familiar with the plans and specifications of the said 
building and the varied changes made thereunder, it 
was desirous that he bid with a view of saving the Dis¬ 
trict money since he could perhaps bid at a less cost to 
the District than other bidders. (R., 23.) 

When it was found that George Hyman was in fact 
the lowest bidder the said Municipal Architect of the 
District of Columbia came to George Hyman and in 
the presence of a number of persons shook hands with 
him and congratulated him on being the lowest bidder 
and stated to petitioner that he would have to complete 
the building. (R., 23-24.) Each bidder, including 
George Hyman, furnished the Commissioners a bond in 
the sum of One Hundred Twenty Thousand Dollars 
with the bid guaranteeing the performance of the con¬ 
tract should they be the lowest bidder and the award 
be made to them. George Hyman furnished a Surety 
Company’s bond in the sum of One Hundred Twenty 
Thousand Dollars. 

On the 3d day of November, 1921, eight days after 
the bids were opened George Hyman (proceeding in 
the meantime upon the theory that the award would be 
made to him) prepared to begin work and was advised 
by the Municipal Architect that he, the Municipal Ar¬ 
chitect had made a recommendation to the Commis¬ 
sioners of the District of Columbia to disregard the 
Hyman bid and to award the contract to a higher bid¬ 
der. (R., 24.) 

At the same time the Municipal Architect advised 
the said George Hyman “that under the proposals the 
work should be done in sixteen months and that the 
penalty of $150 per day was too small for a big job 
like that and that the contractor could afford to pay the 
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$150 a day forfeiture and delay the completion for the 
contract.” (R., 24.) George Hyman then offered in 
writing to complete the job under the same bid in 
twelve months and furnish a Surety bond to forfeit 
$500 a day instead of $150 if he did not complete it 
within twelve months instead of sixteen months as per 
the specifications under which bids were made. (R. 24.) 

George Hyman on the same date wrote a letter to the 
Commissioners putting this offer in writing. (See 
Letter to Commissioners R. 9, and also see the En¬ 
gineer Commissioner’s acknowledgment of this letter. 
(R. 50.) 

On the following day George Hyman, the low bidder, 
submitted to the Commissioners of the District of 
Columbia three letters from three building firms of the 
highest reputation in Washington, by (1) George A. 
Fuller Co., (2) Boyle-Robertson Construction Com¬ 
pany (3) R. P. Whitty Company. (R., 12-14.) (See ad¬ 
mission of Engineer Commissioner that these are the 
largest and most responsible builders in Washington, 
R., 51). 

On the same day, November 3, George Hyman, the 
lowest bidder, in discussing with the Municipal Archi¬ 
tect this adverse recommendation, asked the Municipal 
Architect if he, Hyman, would go out and endeavor 
to interest one of the leading builders in Washington 
in his bid and associate such builder with himself, if 
that would satisfy the Municipal Architect and the 
Municipal Architect advised the said George Hyman 
at that time that such an alliance would satisfy him, 
and George Hyman and the Municipal Architect then 
discussed the several individual builders (not corpora¬ 
tions) and the said George Hyman suggested the name 
of James L. Parsons whose reputation and ability 



5 


could not be questioned and the Municipal Architect 
then advised George Hyman that he knew of James L. 
Parsons by reputation and that he believed that it 
would be entirely satisfactory. Thereupon George Hy¬ 
man left the building and sought an interview with 
James L. Parsons, advised him of the conditions and 
invited Parsons to join him in the contract if the award 
be made to Hyman, and after considerable discussion 
decided to see Col. Keller, the Engineer Commissioner 
in order to ascertain the views of said Engineer Com¬ 
missioner on the subject, and the said Parsons and 
Hyman in accordance with said understanding called 
at the office of the Engineer Commissioner of the Dis¬ 
trict of Columbia on the following morning, November 
4, at about eleven A. M. at which time and place the 
subject of having Mr. Parsons join George Hyman was 
discussed with the Engineer Commissioner and upon 
the advice of the Engineer Commissioner and upon the 
request of the Engineer Commissioner that a financial 
statement of Hyman and a financial statement of 
James L. Parsons be furnished him together with a 
letter from James L. Parsons stating that he would be 
willing to join George Hyman, the said letters and 
financial statements were furnished accordingly. 
(R., 28-29-30.) James L. Parsons also furnished to the 
Engineer Commissioner a list of some of the more im¬ 
portant buildings constructed by him in the District. 
(R. 38.) 

The Engineer Commissioner of the District of 
Columbia had only been acting as such a very few 
weeks before these bids were opened and the Municipal 
Architect had been acting as such only a few weeks, 
and, therefore, they being necessarily unfamiliar with 
who was and who was not responsible in the District 
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of Columbia, George Hyman inquired of Col. Charles 
W. Kutz, who had been Engineer Commissioner for 
seven years and up to within a very few weeks of the 
time when these bids were opened, and the said Col. 
Kutz telegraphed to Col. Keller, the Commissioner of 
the District of Columbia (R. 25) thus: 

“Based on Hyman’s record and the special 
knowledge of Leubkert, I regard him as qualified 
to complete Eastern High School. This is sent 
at Hyman’s request. 

Signed Kutz” 

The record states that George Hyman had associated 
with him the person mentioned in this telegram, Leub¬ 
kert, and that said Leubkert had been engaged in gen¬ 
eral building in the District of Columbia for a period 
of about thirty-five years during most of which he was 
actually engaged in constructing school buildings for 
the District of Columbia as contractor or as superin¬ 
tendent for the contractor who had been awarded the 
contract to build said schools for the District of 
Columbia. (R., 25-26.) 

The record further shows that Leubkert by reason 
of his special knowledge and qualification was em¬ 
ployed by the District of Columbia as head inspector 
representing the District of Columbia during the en¬ 
tire construction of the Central High School Building, 
which is the largest and most complicated and most 
expensive school building in the District of Columbia. 
(R. 26.) The record shows that the only officer in the 
District Building who had any personal knowledge of 
George Hyman and his contracts with the District was 
the Assistant Engineer Commissioner, having charge 
of school buildings under the Engineer Commissioner 
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and who testified on October 12, 1921, before a com¬ 
mittee of the Congress of the United States investigat¬ 
ing school conditions in the District (R., 26-27), testi¬ 
fied that George Hyman was then building or about 
completing the substructure and basement of this 
same building (the Eastern High School) and that the 
work at the time he was testifying was a very success¬ 
ful job (R. 27), and that the only delay on the building 
was due to a stone strike in the quarries from where 
the stone used in this building was being acquired. 
(R. 27.) 

The record shows that one of the members of this 
committee of Congress was a practical builder of 
some forty-six years experience and that he had ex¬ 
amined the work of Hyman then being completed, to 
wit, the substructure and basement of the Eastern 
High School and that the same was in his opinion a 
good piece of work and satisfactory and he further 
said that as a practical builder there was no question 
but that the man who did the work of the substructure 
of this building could complete the building. (R., 41.) 

The record shows that on the 18th day of January, 
1921, sealed proposals or bids were opened by the Dis¬ 
trict of Columbia for the construction of the basement 
and substructure of this Eastern High School and that 
George Hyman was the lowest bidder, his bid being 
$295,940. That the then Municipal Architect of the 
District of Columbia recommended the acceptance of 
this bid and the award of the contract to Hvman, 
which was approved by the Assistant Engineer, Maj. 
Carey H. Brown, approved by the Engineer Commis¬ 
sioner and approved by the Commissioners of the Dis¬ 
trict of Columbia (R. 48-49). This work under this 
contract was completed or practically completed when 
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the bids were opened tor tlie completion of the build¬ 
ing but the Commissioners awarded the contract to 
another and higher bidder (R. 49-52), all as shown by 
the statement of the Commissioners, themselves under 
which the award was made. 

The record shows that George Hyman had been a 
contractor in the District of Columbia since 1909, dur¬ 
ing which time he had entered into contracts with the 
District of Columbia totaling more than a million dol¬ 
lars, ranging in sums from Five Hundred to Three 
Hundred Forty Thousand Dollars (R. 40). 

The record shows that Hyman’s associate, Leub- 
kert, had had thirty-five years actual experience as a 
builder in the District of Columbia during most of 
which time he was actually constructing school build¬ 
ings in the District of Columbia for the District of 
Columbia. (R., 40.) 

The record shows that the Municipal Architect of 
the District of Columbia who made an adverse recom¬ 
mendation to the acceptance of George Hyman’s bid, 
had advised George Hyman and a great number of 
other persons that the last work done by Hyman for 
the District of Columbia—the construction of the 
Eastern High School basement and substructure—was 
a very successful job. (R. 41.) 

The record shows that George Hyman through all 
of his contracts had with the District of Columbia and 
each of them during the total period from 1909 up to 
the time of the refusal of the Commissioners to award 
him the contract in question including the High School 
Building, was done and completed in a manner entirely 
satisfactory to the District of Columbia and that no 
complaint of any character had ever been received by 
George Hyman from the District or from any of its 
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officers or subordinates as to any work done or con¬ 
tracted to be done by the said Hyman and that no por¬ 
tion of any work ever done by said Hyman was ever 
condemned by the District of Columbia or any of its 
officers or representatives. (R. 25.) 

The record shows that none of the above statements 
were in any wise denied since no answer was filed to 
the Bill of Complaint or any of the amendments 
thereto. The oidy statement of any character that we 
have from the Commissioners of the District of 
Columbia was an answer to the Rule to Show Cause. 
(R. 14-17). On a motion to dismiss filed by the Corpora¬ 
tion Counsel the court on the 19th day of November, 
1921, signed a final decree dismissing the bill from 
which action of the Court this appeal was taken. 
(R. 52.) 

ARGUMENT. 

The question before the court is one of the most im¬ 
portant questions that this court has ever been called 
upon to decide. 

This record shows in the intervening petition of 
John C. Yost, (R. 43-44) thus: 

He is a man of seventy years of age and is thor¬ 
oughly familiar with the condition that existed in 
Washington prior to the re-incorporation of the 
District and that it is well known to all residents 
of the District of Columbia that it was the pur¬ 
pose and intention of Congress to prevent in the 
future or after the enactment of the present form 
of government a repetition of what was then go¬ 
ing on with reference to the lack of competitive 
bidding for contracts in the District of Columbia. 

This statement of intervenor Yost as to the condi¬ 
tions in Washington prior to the re-incorporation of 
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tliu City under tlie act approved June 11, 1878, being 
the Act entitled “The Law Incorporating the Muni¬ 
cipal Government oi‘ the District ol‘ Columbia” is well 
known to every old resident in the District of Columbia 
so well that the court would almost take judicial no¬ 
tice of that fact. 

Congress with full knowledge of this condition in 
the District in answer to an appeal from every citizen 
in the District to protect them in the future from that 
thing which had depleted its treasury, provided in its 
reorganization act approved June 11, 1878, for the ap¬ 
pointment of two persons by the President to be con¬ 
tinued by the Senate, together with an officer from the 
corp of Engineers of the United States to be detailed 
by the President, said three persons to constitute the 
governing board and officers of the District of Colum¬ 
bia. Congress then under section 5 of the Act pro¬ 
vided : 


“1. That hereafter when any repairs of streets, 
avenues, alleys, or sewers within the District of 
Columbia are to be made or when new pavements 
are to be substituted in place of those worn out, 
new ones laid, or new streets opened, sewers built, 
or any works the total cost of which shall exceed 
the sum of one thousand dollars, notice shall be 
given in one newspaper in Washington, and if the 
total cost shall exceed five thousand dollars, then 
in one newspaper in each of the cities of New York, 
Philadelphia, and Baltimore, also for one week, 
for proposals, with full specifications as to ma¬ 
terials for the whole or any portion of the works 
proposed to be done; 

“2. And the lowest responsible proposal for 
the kind and character of pavement or other work 
which the Commissioners shall determine upon 
shall in all cases be accepted: 
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“3. Provided, however, That the Commissioners 
shall have the right in their discretion, to reject 
all of such proposals: 

“4. Provided, That work capable of being exe¬ 
cuted under a single contract shall not be sub¬ 
divided so as to reduce the sum of money to be 
paid therefor to less than one thousand dollars.” 

The Commissioners of the District of Columbia have 
since said date been operating in accordance with this 
statute and in the case before the court notice was 
given in one newspaper in Washington and in each of 
the cities of New York, Philadelphia, and Baltimore, 
and all proceedings in connection with the awarding of 
the contract, were, up to the actual award, itself, pro¬ 
ceeded with in accordance with these provisions of the 
statute. Wlien the Commissioners, however, refused 
to award the contract to the lowest responsible bidder 
they did not do that thing which Congress said they 
must do and it is that which forms the basis of com¬ 
plaint of the petitioners in this case before this court 
This constitutes “The assignments of error.” 

This court said in 

Smithson vs. District of Columbia 
42 App. D. C. 184 

thus: 


“Undoubtedly the Commissioners have such 
powers only as have been delegated to them by 
Congress.” 

This Court in 

U. S. ex. rel. Daly vs. McFarland 
28 App. D. C. Pg. 558 


said: 
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“It is well settled that the District of Columbia 
has no legislative power, it being merely a Muni¬ 
cipal Corporation bearing the same relation to 
Congress that a city does to the Legislature of the 
state in which it is incorporated. ’ ’ 

This court further said in this case on the same page 
thus: 


“Any fair reasonable doubt concerning the exis¬ 
tence of power is resolved by the courts against 
the corporation and the power is denied .’ 9 

This court, speaking through Mr. Justice Van Ors- 
del in 

Parsons vs. District of Columbia 
35 App. D. C. pg. 336 

said: 

“It is well settled that a Municipal Corporation 
possess^© only those powers (1) granted in ex¬ 
press words; (2) those necessarily or fairly em¬ 
ployed in or incident to the powers expressly 
granted; (3) those essential to the declared bus¬ 
iness and purpose of the corporation,—not simply 
convenient and indispensible. ,, 

We, therefore, start with this proposition that what¬ 
ever powers were vested in the Commissioners, such 
powers must be found in the act, itself. Congress by 
said act limited the discretion vested in the Commis¬ 
sioners to two things: 

1. To award the contract to the lowest respon¬ 
sible bidder after competitive bidding and after 
due advertisement in the manner prescribed by 
statute. 

2. To reject all proposals or bids. 
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The wisdom of the discretion given the Commis¬ 
sioners to reject all bids can be seen at a glance, for 
without such a provision there would be no power in 
the Commissioners to reject the bids even though they 
be in excess of the amount authorized for the improve¬ 
ment under consideration. 

As to the first, the only discretion vested in the Com¬ 
missioners is to determine who is and who is not a 
responsible bidder. 

WHAT CONSTITUTES “RESPONSIBILITY” AS 
DEFINED BY THIS STATUTE? 

I find a number of authorities dealing with this ques¬ 
tion under an identical statute and the authorities, or 
the great weight of the authorities, decide the question 
thus: 


1. Where a statute provides that contracts shall 
be let to the lowest responsible bidder the Board 
can not exercise discretion intrusted arbitrarily 
and without reason reject the lowest bid and ac¬ 
cept a higher one. 

See 

2d Dillon Municipal Corporations 
5th ed. Sec. 811. pg. 1223 
The author says: 

“Even when the provision of the statute is that 
the contract shall be let to the 

“lowest responsible bidder” 
or 

“lowest and best bidder” 
the body or officer awarding the contract cannot 
exercise the discretion intrusted arbitrarily and 
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without reason reject the lowest bid and accept a 
higher one. 

“In determining who is the lowest responsible 
bidder or the lowest and best bidder the duty of 
the board or officer is not merely ministerial but 
partakes of a judicial character requiring the ex¬ 
ercise of discretion and judgment. 

“Consideration must be given not only to the 
pecuniary ability of the bidders to perform the 
contract but also to the skill, ability and integrity 
necessary to do faithful, conscientious work and 
to fulfill the terms of the contract. 

“In the absence of fraud or manifest abuse 
the court will not interfere with the exercise of 
the official discretion of an officer or board in¬ 
trusted with the duty of awarding the contract. 
But in order to give to the action of the board or 
officer any legal effect he, or it, must exercise ju¬ 
risdiction and make a determination based upon 
some facts.” 

It is my purpose to make it plain to the court at the 
very threshold of this case that the Commissioners in 
this case committed, 

(1) a manifest abuse of the discretion vested 
in them, 

(2) that it made no determination based upon 
facts, 

(3) that the record shows such an abuse of 
authority and such manifest abuse of dis¬ 
cretion has to constitute fraud. 

We, therefore, have the three elements: 

(1) Fraud 

(2) Manifest abuse of discretion 

(3) Determination based upon no facts to sup¬ 
port it. 







15 


This question was before the District Court of the 
First Judicial District of Idaho and was reported in 

29 Idaho State Reports 412 

In this case as in the case at bar the statute was 
identical with our statute which provided that after ad¬ 
vertising and competitive bidding the officials should 
award the contract to the 

“lowest responsible bidder.’’ 

The court in that case had before it the findings of the 
officials in writing and after considering them, this 
court reversed the lower court and in so doing, on page 
418 of this volume, said: 

“If a responsible bidder tenders himself ready 
to fulfill his bid by entering into a contract and of¬ 
fers the bondsmen and security required, he is en¬ 
titled to be awarded the contract as against any 
person whose bid was higher than his.” 

Where his capacity was questioned the court then 
proceeded to say: 

“If there be an allegation that a bidder is not 
responsible, he has a right to be heard upon that 
question and there must be a distinct finding 
against him upon proper facts to justify it.” 

To like effect see 


Fourney, et al . vs. Town of Franklin 
52 Southern Report, pg. 249. 


See also 
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Terwilliger Land Co. vs. City of Portland 
123 Pacific Reports pg. 57. 

In this case the statute was identical with ours, that 
is, that the “lowest responsible bidder’’ should be 
awarded the contract. In this case as in the case at 
bar, there was a demurrer to the bill and the demurrer 
sustained by the lower court. On appeal the Supreme 
Court of Oregon in considering the action of the award¬ 
ing body in awarding it to other than the lowest bid¬ 
der, reversed the low r er court and declared that their 
action in so doing w’as void. 

The Supreme Court of Alabama had before it this 
question in 

Inge, et al. vs. Board of Public Works of Mobile 

135 Ala. 187. 

The statute v r as identical with the statute before the 
court in that it provided that: 

“The contract shall be awarded to the ‘lowest 
responsible bidder’ ” 

The case is a very long one and many cases are re¬ 
viewed and considered by the court, but two prin¬ 
ciples stand out in this decision, one of which will be 
found on page 198 of the volume. The court said: 

“The determination of v T ho is the lowest bid¬ 
der, v T ith the qualification of responsible, rests 
not on the exercise of an arbitrary, unlimited dis¬ 
cretion of the officer or board awarding the con¬ 
tract, but upon the exercise of a bona fide judg¬ 
ment based upon facts, tending reasonably to the 
support of such determination.” 

In the case at bar there are absolutely no facts tend¬ 
ing reasonably to support the rejection by the Commis¬ 
sioners of Hyman’s bid. 
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The court on page 200 of this volume further em¬ 
phasized an important principle when it said: 

“Any material departure in the contract 
awarded from the terms and conditions upon 
which bidding was had renders the contract in a 
sense a private one. To permit such in the award¬ 
ing of public contracts by public officers would be 
to open wide the doors for favoritism and defeat 
the thing which the law intended to safeguard in 
requiring the contracts to be let upon bids made 
on advertised specifications. 

Tt is unimportant whether the additional stipu¬ 
lation assigned in the contract awarded to one who 
is not the lowest responsible bidder be in itself an 
advantage to the city or not. It constitutes a ma¬ 
terial change, and, therefore, a departure from the 
basis of the bidding nnd becomes an element for 
consideration in the determination of who is the 
lowest and best bidder. It will invalidate the con¬ 
tract entered into.” 

In the case at bar the finding of the Commissioners 
said that the contract which they entered into with 
Wvne was for twelve months and that the bids which 
were let were for the “completion of the building in 
sixteen months from the date of beginning work.” (R. 
50 .) 

With this admission in the record, I assume that 
thev will endeavor to contend that this was an advan- 

•r 

tage to the city by saying that they would save rent to 
the city by so doing. 

If the decision of this Alabama court just cited is to 
be followed, then this would violate the whole proceed¬ 
ing, since that court says: 

‘ 1 That if the change was material, whether it be 
an advantage to the city or not would not destroy 
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its illegality, since it is a departure from the speci¬ 
fications under which the contract was bid.” 

In this case, however, there is nothing to show the 
court whether a contractor could complete the building 
in twelve months at less cost than sixteen months, and 
certainly the court would not take judicial notice of 
any facts to determine that question. 

This question is considered in 

Ruling Case Law 
Vol. 19, Pg. 1068, Sec. 356. 

The author lays down the same principle that Dillon 
Municipal Corporations lays down, and indeed all of 
the authorities lay it down; thus: 

“(1) The Commissioners have no powers other 
than those given them by the statute. 

“(2) They cannot vary, change, or deviate one 
single bit from that statute. 

“(3) A departure in any respect vitiates their 
act. They cannot exercise the discretion in an ar¬ 
bitrary manner without facts upon which to base 
the finding. 

‘‘ (4) In case of doubt it must be resolved 
against the power of the board.” 

2. Discretion as to determining the lowest re¬ 
sponsible bidder is not an uncontrolled one but 
one limited to the exercise of bona fide judgment 
based upon facts tending reasonably to the sup¬ 
port of their determination. 

See 

3 McQuillin Municipal Corporations 

Sec. 1228 

Dillon Municipal Corporation 
5th Ed. p. 1223 
29 Idaho 412 
52 Southern Rp. 249. 

86 N. J. Law 5. 
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3. If it is asserted that the lowest bidder is not 
a responsible bidder he is entitled to be heard on 
that question before his bid can be rejected and 
there must be a distinct finding against him upon 
proper facts to support it. 

See 

3d McQuillin Municipal Corporations 

Sec. 1227 

Armitage vs. Newark 
86 N. J. Law 5 
Keller vs. Essex Company 
90 N. J. Law 580 

The New York Court of Appeals had before it a case 
where all bids were rejected by the governing body, 
readvertisement had and an award made to the lowest 
bidder. Suit was instituted by the lowest bidder at 
the time when all bids were rejected. The court up¬ 
held the governing body and said: 

“ Under such law it is quite clear that no con¬ 
tract could be let to any person other than the low¬ 
est bidder. The purpose was to secure to the city 
the advantage of having its work done by the low¬ 
est bidder therefor after proper advertising.” 

This language will be found in the case of 

Walsh vs. Mayor, etc., of New York 
113 N. Y. Reports Pg. 146 

The Indiana Court of Appeals in discussing a statute 
similar to ours, that is to the ‘ i Lowest Responsible 
Bidder,” said in 

Boseker, et al . vs. Board of Commissioners of 

Wabash County 
88 Ind. Reports. Pg. 267 
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4 4 While the Commissioners will not be permitted 
to wrongfully deprive the bidder of his rights by 
corruptly or unjustly rejecting a bond sufficient 
in every respect, they having the right to require 
that the bond shall be sufficient in form and sub¬ 
stance, but that they shall be residents of the city.” 

They further say on the same page that while it is 
the right and duty of the Commissioners to determine 
the sufficiency of the bond tendered and while they 
have rights that cannot be interfered with, where there 
has been an abuse of the discretion or corrupt conduct, 
the courts will interfere. 

The Supreme Court of Ohio had before it this ques¬ 
tion in 

State vs. Board of Education 
42 Ohio State Reports 374 

the Board of Education under a statute which provided 
that: 


“They might award the contract to the lowest 
responsible bidder for both labor and material or 
reject all bids.” 

The Commissioners objected to the court interfering 
(as they did in this case) upon the ground that the 
court would thereby control the discretion vested in 
the Board, but the court said (Pg. 378 of this Vol.): 

4 4 This objection is not well taken. The discre¬ 
tion given bv this clause is to reject all the bids. 
If it is determined to accept a bid, there is no dis¬ 
cretion as to which bid must be accepted. If the 
lowest responsible bid be rejected and any other 
be accepted the action of the Board may be con¬ 
trolled by Mandamus without violating the rule 


t 
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; 


that a matter of discretion is not subject to con¬ 
trol by proceedings in Mandamus.” 

4. An arbitrary determination by a board to ac¬ 
cept a higher bid without facts supporting it can 
not have the effect of a judicial determination and 
must be designated as a palpable violation of law. 

See 

Dillon Municipal Corporation 
Sec. 811 

See also 

Authorities above cited. 

This statute was before this court for consideration 
in the case of 

Downing vs. Ross 
1st App. D. C. 251. 

in that case the Commissioners made the award to the 
lowest bidder but it was contended by Downing that 
the lowest bidder had not complied strictly with the 
specifications for bidders and, therefore, his bid was 
irregular and should have been rejected. In the opin¬ 
ion in that case which was delivered by the first chief 
justice by this court this act of Congress was consid¬ 
ered and the court emphasized (page 256 of its opin¬ 
ion) that portion of the act which says: 

4 ‘ for proposals, with full specifications as to the 
materials for the whole or any portion of the 
works proposed to be done; and the lowest respon ¬ 
sible proposal for the kind and character of pave¬ 
ment or other work which the Commissioners shall 
determine upon, shall in all cases be accepted ; 
Provided, however, That the Commissioner shall 
have the right, in their discretion , to reject all of 
such proposals 
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The court then expressed itself on the general prin¬ 
ciple of the power and duties of the court to review, 
consider, and correct the action of the Commissioners 
under this statute as expressed on page 259 of the opin¬ 
ion of the court thus: 

i i In this country, while the same doctrine as to 

v 7 

the restraining power of a court of equity is main¬ 
tained, the foundation of the jurisdiction is placed 
generally upon the ground of a breach or abuse 
of trust by the officials. But, as held by all the best 
considered cases, both here and in England, so 
long as the public functionaries keep within the 
limits of the powers vested in them and do not act, 
or attempt to act, ultra vires , the court avoids in¬ 
terfering with them, and will not in any case inter¬ 
fere with the exercise of official discretion vested 
in such functionaries. Duties of officers entrusted 
with the letting of contracts for works of public 
improvements, to the lowest responsible bidder, 
such as those imposed upon the Commissioners in 
this case, are not duties of a strictly ministerial 
nature, but involve the exercise of such a degree 
of official discretion as to place them beyond the 
control of the courts, so long as they act within the 
limit or scope of the authority delegated to them. 
The statutory requirement that these contracts 
shall be let to the lowest responsible bidder is in¬ 
tended for the benefit and protection of the pub¬ 
lic, rather than that of the bidders; and it is in¬ 
cumbent upon the party invoking the interposition 
of the court to show plainly that there has been, or 
that there is danger of being such assumption or 
usurpation of authority by the Commissioners, or 
such fraudulent abuse of their powers as to render 
it proper for the court to interfere, as a necessary 
condition to inducing the court to exercise its 
powers of restraint.” 
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Proceeding upon the statement above quoted as a 
basis from which we must consider the facts, we turn 
first to the report of the Commissioners, which will be 
found in the record (pages 49-52), and which includes 
the total report of the Engineer Commissioner which 
was accepted and approved by his associates and be¬ 
came the act of the Commissioners which is the basis 
of the complaint in this case. 

Examining more particularly this finding of the Com¬ 
missioners as found in page 51 beginning with the sec¬ 
ond paragraph the Commissioners said 

“ Considering now only the Hyman and Wyne 
bids under option (a), our records show that Hy¬ 
man has never done for the District of Columbia 
work of the complicated character of this new 
building although he has done fairly satisfactory 
work as a sewer contractor, and on his existing 
contract for the excavation and substructure of 
the new Eastern High School. His exclusion is, 
therefore, contemplated by the provisions of para¬ 
graphs 5, 6, and 7 of the ‘ Instruction to Bidders.’ ’ 9 

There is not a line that says that he is not responsible 
either financially or otherwise. There is no finding of 
fact by the Commissioners that he is not responsible 
financially or otherwise and there could be none. There 
is no finding that he has not built buildings in the Dis¬ 
trict of Columbia and elsewhere of as complicated a 
character as this or more so. It will be noted that their 
finding limits itself only to the fact that 

he has never done for the District of Columbia 
work of the complicated character of this new 
building. 

If here has been no finding that he is not responsible 
financially or otherwise then the award to a higher 
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bidder is void, because no discretion is vested in the 
Commissioners except to make a finding of fact as to 
the “responsibility of the lowest bidder” and their 
action in so doing is ultra vires, arbitrary, and “is a 
breach or abuse of trust by the Commissioners.” 


Instructions to Bidders 

Under paragraphs 5, 6, and 7 of “instructions to 
Bidders” (R. 20) it will be seen that the only para¬ 
graph referring to experience being paragraph 6, pro¬ 
vides that: 


“in case the lowest responsible bidder has never 
done any work for the District of Columbia, he 
must, prior to the award of the contract, be able 
to show work done bv him within a distance of one 
thousand miles of the District of Columbia, etc.” 

The record shows that Hyman had been doing work for 
the District of Columbia since 1909 and the record fur¬ 
ther shows that he was then just completing a Two 
Hundred Forty Thousand Dollar contract for the 
District of Columbia involving the most difficult part 
of the identical building for which bids were opened to 
complete. See statement of Maj. Brown before Con¬ 
gressional Committee between pages 42 and 43 of the 
Record and found on top of page 8 of the “Hearings 
before this Committee of Congress,” in which Maj. 
Brown says: 

“and we have had so far a very successful job,” 

referring to the work of Hyman on the substructure 
and basement of this building. See also his testimony 
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on page 11 of this same ‘‘Hearing before the Commit¬ 
tee of Congress, middle of page. 

When Maj. Brown was being questioned by Mr. Reed, 
he was asked: 


Mr. Reed: Is the contractor, who is on the 
ground now, on this building to be a bidder among 
the bidders for the completion of the building? 

Maj. Brown: I am not sure. He has taken out 
specifications and blue-prints, and I am not sure 
whether or not he will bid. I rather expect he 
will. 

Mr. Reed: He is in that kind of work. 

Maj. Brown: As I stated awhile ago, he is a man 
who, prior to this time had been a general con¬ 
tractor. When he undertook this work at Eastern 
High School he associated with himself a builder, 
a man who has had a great deal of experience here 
in the District as a builder, and I think thev will 
probably build on the superstructure. 

The record shows (R. 25) that Col. Kutz advised the 
Commissioners by telegram thus: 

‘ ‘ Based on Hyman’s record and the special 
knowledge of Leubkert, I regard him as qualified 
to build Eastern High School/ ’ 

The whole record is filled with the endorsements and 
statements of the officials of the District themselves, 
builders, and business men of the highest reputation 
and standing, that Hyman was responsible financially 
and every other way; that Leubkert, his associate, was 
a man whose record could not be questioned, whose 
capacity has never been doubted, whose knowledge is 
admitted by all as superior in building matters. 

I have looked in vain through the report of the Com- 
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missioners to find liow they dispose of Leubkert, Hy¬ 
man’s associate, but i have been unable to hnd a single 
line that criticizes or suggests that he is not respon¬ 
sible. How then, may 1 ask the court, could the Com¬ 
missioners reject the Hyman bid upon the ground of 
lack of responsibility l 

The record shows (R. 19) that Hyman had in cash 
$97,571.58. 

The record shows (R. 19) that Hyman had a “ plant 
and equipment” worth $75,000.00 

The record shows (R. 19) that he was worth net 
$213,571.58. 

They do not intimate, much less say, that Hyman is 
not financially responsible in every way. 

Even had the Commissioners found that Hyman, him¬ 
self, was not capable of doing the work (which they 
certainly did not find) they have not found or at¬ 
tempted to find that Hyman and his associate Leub¬ 
kert, Hyman and his organization, could not do the 
work. 

We, therefore, have this extraordinary situation, 
for example: 

If John D. Rockefeller purchased the Fuller Con¬ 
struction Company and retained the same organiza¬ 
tion that it now has (an organization which has built 
some of the largest and most complicated structures 
in America), and bids were invited by the District of 
Columbia to contruct this school, and John D. Rocke¬ 
feller bid and was the lowest bidder, the Commission¬ 
ers would say: 

“I care nothin? about the organization. John 
D. Rockefeller, while worth several millions of dol¬ 
lars, has never built a building of this character 



27 


for the District of Columbia and, therefore, we will 
not give him the contract/ ’ 

Is that not analogous to the question before the 
court t Would the court uphold the arms of the Com¬ 
missioners in such an act when Congress has given 
them no discretion except to determine whether or not 
the lowest bidder is actually responsible? 

They are given no discretion as to the degree of the 
responsibility and they are tied down to the one single 
question, which is, “is the lowest bidder actually re¬ 
sponsible ?” 

Surely the court will find that the Commissioners 
not having found that George Hyman was not respon¬ 
sible, not having found that his associate Leubkert was 
not responsible, their action in rejecting his bid is a 
breach or abuse of trust by the Commissioners, and 
their action in so doing is, therefore, void. 

WHAT THE COMMISSIONERS DID AFTER BIDS 

WERE OPENED. 

From the reading of the report of Col. Keller, En¬ 
gineer Commissioner, to his associates, which was 
adopted by them as the action of the Board in this 
matter (R. 43-52), it will be found that the Engineer 
Commissioner says (R., 52) : 

“On his substructure contract, Hyman has ap¬ 
plied for and been granted forty-five days’ exten¬ 
sion of time, because of a strike at the stone 
quarries in Indiana. It is true that a strike existed, 
and no doubt it held up Hyman’s deliveries; but 
stone, nevertheless, was not unobtainable, and it is 
believed that had Hyman’s organization and con¬ 
nections been better he would have been able to 
get the stone. It is because of my belief that Hy- 
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man cannot overcome such difficulties, as well as 
because lie has entered into an altogether unper¬ 
missive alJiance with another bidder, that 1 do 
not recommend that he be granted the contract, 
it is, therefore, unnecessary to review Mr. Par¬ 
sons’ qualifications and responsibility.” 

Someone in the District Building, I know not who, 
should be, and I am quite sure will, be censured for 
permitting the Engineer Commissioner, who had been 
in office only a few weeks, to make this statement in 
the face of the record in this case. (See page 8, “Hear¬ 
ings before a Committee on the District of Columbia,” 
between pages 42 and 43 of the Record, being the testi¬ 
mony of Maj. Brown, Assistant Engineer Commis¬ 
sioner, given on the 12th day of October, 1921.) 

The record shows: 

Maj. Brown: Slow; yes, sir. The slowness was 
due in large measure to the difficultv in getting 
limestone. We have been using Bedford limestone 
in this building, and having started with that we 
have got to carry the same stone on up. We hope 
we will not have any more trouble. They had a 
strike at the quarries which has delayed the pro¬ 
curement of stone and it has slowed the work 
considerably. But that strike is now over, and I 
hope there will be no more difficulty in getting 
stone for the building.” 

I emphasize this testimony and refer particularly to 
that portion which says 

“We have been using Bedford limestone in this 
building, and having started with that we have got 
to carry the same stone on up.” 
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We, therefore, have this unimaginable situation: 

The Assistant Engineer Commissioner (the only offi¬ 
cial having to do with school buildings in the District 
Building who has been such for a longer period than 
a few weeks) testifying before the Congressional Com¬ 
mittee on the 12th day of October, 1921, when the Hy¬ 
man work on the substructure and basement of this 
building had been in effect completed, testified: 

1. That the work done by Hyman was very success¬ 
ful. 

2. That the completion of the work had been delayed 
by reason of the fact that they had begun the building 
with a certain kind of limestone, and must therefore 
complete the building with the same character of lime¬ 
stone. and that a strike had occurred in the mines which 

7 • 

prevented the District getting this limestone, and an 
extension of forty-five days had to be given the con¬ 
tractor, Hyman, for that reason. 

When the court reads this testimony of Maj. Brown 
and the statement of Col. Keller (R. 52), the court will, 
I am quite sure, be puzzled to understand upon what 
theory or facts Col. Keller could have made such a 

statement. Col. Keller says that a strike existed and 

_ * 

that stone was not unobtainable. Col. Keller does not 
say, however, that Bedford stone, the character of stone 
being used in this building, was obtainable, and he does 
not say that Hyman, the contractor, had authority to 
use any other stone than the Bedford stone; while upon 
the other hand, if the testimony of Maj. Brown before 
this Congressional Committee means anything, it must 
be interpreted as meaning that the Bedford stone quar¬ 
ried from the Bedford quarries was not obtainable by 
reason of the fact that there was a strike on in those 
mines. If this be not so then why extend the time on 
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completion 45 days without penalty as provided by 
contract f 

Does Col. Keller in liis report intend to convey the 
idea that Hyman was responsible for the strike in the 
Bedford mines f 

Does Col. Keller intend to convey the impression that 
Hyman should have stopped the strike in the Bedford 
mines ? 

The record does not even show that the stone was 
to be supplied by Hyman the contractor, while upon 
the other hand, I submit, from the testimony of Maj. 
Brown and rfom the fact that they concede that Hy¬ 
man was blameless when they gave him an extension 
of forty-five days without penalty, it would not be a 
rash inference to assume that this Bedford stone was 
supplied to the contractor by the District Government, 
itself, and the District Government being unable to 
procure it, extended the contractor’s time for comple¬ 
tion for such time, and such time only, as he was de¬ 
layed by reason of this strike, and in consequence 
thereof the inability of the District Government to fur¬ 
nish him limestone which was necessary to complete 
his contract. 

I say to this court earnestly and fearlessly that it be¬ 
hooves the District Commissioners to whom by law is 
entrusted the safekeeping of the treasury of the peo¬ 
ple of the District of Columbia, in the face of this rec¬ 
ord, to come fairlv before the court and ask that the 
bars be pulled down and testimony be taken in order 
that the taxpayers of the District of Columbia may 
know and Congress may be satisfied that that which ap¬ 
pears to be, is not; that that which must impress itself 
upon the mind of every fair-minded citizen who reads 
this record, is not what it looks on the face of the rec- 
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ord to be. Personally I should be much gratified and 
happy if some reasonable explanation, if you please 
some logical excuse, could be offered by the District 
officials in defense of their position and in support of 
their action in this case, rather than to rest it upon 
such a record as this, undenied and undeniable. 

COMMISSIONERS FIND IMPROPER ALLIANCE 
BETWEEN HYMAN AND PARSONS. 

The Commissioners in summing up all of the things 
that they find against Hyman finally conclude (R. 52) 
thus: 

4 ‘It is because of my belief that Hyman cannot 
overcome such difficulties (clause referring to the 
strike at Bedford mines) as well as because he has 
entered into an altogether unpermissible alliance 
with another bidder, that I do not recommend that 
he be granted the contract .’ 9 

Having just pointed out to the court that the clause re¬ 
ferred to is the inability to get Bedford limestone from 
the quarries by reason of a strike in the quarries, we 
will consider the second reason assigned, that is: 

414 BECAUSE HE HAS ENTERED INTO AN ALTO¬ 
GETHER UNPERMISSIBLE ALLIANCE WITH 
ANOTHER BIDDER.” 

This position of the Commissioners is as untenable 
in fact and law as anything can possibly be. 

The Facts from the Record Show 

(R. 28-29): 44 Your petitioner George Hyman fur¬ 
ther avers and says that notwithstanding all of the 





32 


facts as above set forth, the truth of which cannot 
be disputed or denied, he feeling and believing and 
being advised that the refusal to make him the 
award and give him the contract in this case would 
result in very serious, lasting and irreparable in¬ 
jury to his reputation in the community and his 
capacity to do work of like character, sought the 
Municipal Architect in his office in the District 
Building on Thursday afternoon, November 3d, 
1921, and proposed to the said Architect, that 
rather than have the award made against your pe¬ 
titioner he would go out and endeavor to interest 
one of the leading builders in Washington so 
that there could be no further question in the minds 
of any one that would prevent the award being 
made to your petitioner and upon the statement of 
the Municipal Architect that that would be satis¬ 
factory if the builder was a responsible person, the 
petitioner suggested the name of Mr. James L. 
Parsons, Jr., the largest independent contractor 
in Washington and upon being advised by the Mu¬ 
nicipal Architect that he knew of Mr. Parsons by 
reputation and that he believed that it would be 
entirely acceptable and agreeable, the petitioner 
left the building, sought an interview with Mr. 
James L. Parsons, advised him of the conditions, 
and invited him to join him if the award be made, 
and after considerable discussion an arrangement 
was made with the same James L. Parsons (whom 
the petitioner had not seen for a year prior to this 
interview), and he consented to go to see Col. 
Keller, the Engineer Commissioner, in order to 
ascertain the views of said Engineer, on the sub¬ 
ject, and the said Parsons and-your petitioner did 
call at the office of the Engineer Commissioner of 
the District of Columbia, on Friday morning, No¬ 
vember 4th, at about 11.00 A.M., at which time and 
place the subject of having Mr. Parsons join the 
petitioner was discussed with the Engineer Com- 
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missioner and upon advice of the Engineer Com¬ 
missioner and upon the request of the Engineer 
Commissioner a financial statement of your peti¬ 
tioner and the said James L. Parsons be furnished 
him together with a letter of the said James L. Par¬ 
sons stating that he would be willing to join your 
petitioner and from his conversation and conduct 
they were of the opinion that the contract would be 
awarded to your petitioner if a favorable state¬ 
ment was furnished by the petitioner and the said 
Parsons and they left the office of the said En¬ 
gineer Commissioner and proceeded to the Office 
of the said James L. Parsons in the Southern 
Building, Washington, D. C., where they prepared 
a letter which was delivered in person to the En¬ 
gineer Commissioner, together with a financial 
statement of the petitioner and the said Parsons, 
which said letter and financial statements, stated 
as follows, to wit: 


November 4, 1921. 

Commissioners of the District of Columbia, 
Washington, D. C. 

Gentlemen: 

I hereby propose to go into partnership with 
Mr. George Hyman on his proposal for the con¬ 
struction of the superstructure of the Eastern 
High School on Items 1 or 2 and give my time and 
take charge of the job, and I feel sure, with my 
past experience in the building business that we 
can complete the job within twelve months. If 
Item 2 is accepted we w T ould expect you to make 
provision for the other contractors to cooperate 
with us in executing the work. 

The plant which we can put on the job in twenty- 
four hours consists of eight Mack trucks, three con¬ 
crete mixers, saw-rigs, concrete carts, tracks and 
cars, concrete buckets, elevators, chutes, derricks 
and steam shovels. 
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L attach hereto financial statements of Mr. Hy¬ 
man and myself. 


Very truly yours, 


J. L. P. 

J. L. P. E. P. 

Enel. 2 

This statement is not denied by anyone, nor can it be 
denied, for it is the truth. 

The Commissioners take this arrangement, made in 
the manner above set forth, as a basis for accusing 
these two reputable citizens of conspiracy. 

If this is conspiracy, then it would be the duty of 
this court to convict every business man in the City of 
Washington who entered into an honorable, fair, re¬ 
sponsible contract with another business man to carry 
out an honorable, fair, upright business undertaking. 

There is no legal basis for such a position on their 
part. 

There are no facts to warrant such a suggestion or 
intimation. 

The Commissioners defend themselves in this state¬ 
ment by saying that it is contemplated under para¬ 
graph of “Instructions to Bidders” (R. 20). Let us 
see what that paragraph provides. It states thus: 

4 

“reasonable grounds for suspecting that any 
bidder is interested in more than one proposal for 
the same item will cause the rejection of all pro¬ 
posals in which he is interested.” 

» 

From the reading of this language the court will see 
that this provision is intended to provide, and does in 
fact provide, for unlawful combinations among bid- 
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ders. It does not contemplate, intend, or even permit 
of any basis for contending that: 

after the bids were opened and a question is raised 
as to the capacity of the low bidder to complete 
the building, he advises with the officials with a 
view of satisfying them and overcoming in their 
minds any such idea by going out and approach¬ 
ing for the first time a man whom he has not seen 
for a year with a view of inducing him to come in 
and join him, so that his reputation may not be 
besmirched and his good name destroyed by the 
public officials placing upon the record a state¬ 
ment that they will not award him a contract al¬ 
though he is the low bidder, because of his lack of 
experience. 

The facts here are plain, frank, and given with de¬ 
tail. They stand in the record undenied in any par¬ 
ticular. 

I say that it is not fair, it is not just, it is not proper 
to brand Hyman and Parsons with the insignia, “CON¬ 
SPIRATORS, CONLUSIVE BIDDERS, DISHON¬ 
EST MEN,” for by so doing it necessarily results in 
taking from Parsons a reputation for integrity, fair 
dealing, and capacity that no one has ever questioned 
before. It results in taking from Hyman the good 
name, record, and reputation that he has required 
among his associates and citizens as evidenced by the 
things said of him by the three leading builders in 
Washington, to wit, the Fuller Company, the R. P. 
Whitty Company, and the Boyle-Robertson Construc¬ 
tion Company (R. 12-13-14) as well as the statement 
of H. H. McKee, President of one of our large and well 
established national banks (R. 44). 

The law is so well settled that this act on the part of 




36 


Hyman and Parsons is not wliat the Commissioners 
are attempting to claim for it, that it would be a reflec¬ 
tion upon the common sense of this court to discuss it. 
If the Corporation Counsel of the District of Columbia 
advised the Commissioners of the District of Colum¬ 
bia that this was what they undertook to say it was, 
then 1 believe it but fair to that Corporation Counsel 
and the people, that he is appointed to represent, to 
give the court some case that he claims will support 
such advise. 

“COMMISSIONERS REJECT LOW BID FOR 
MECHANICAL EQUIPMENT.” 

Proposals in this case were based upon very com¬ 
plete plans and detailed printed specifications which 
contemplated the making of bids in four different ways 
(R. 49); that is, for the building without the me¬ 
chanical equipment and the building with the me¬ 
chanical equipment. The Commissioners find as a fact 
(R. 50) that the lowest bids under option (c), (d), and 
(e), that is for the mechanical equipment, were those 
of Riggs, Distler and Stringer Company and the H. P. 
Foley Company. The Commissioners find as a fact 
that these firms are entirely reputable and responsible. 
They say (R. 50): 

“Both the Riggs, Distler and Stringer Com¬ 
pany and the Foley Company are entirely 
reputable and responsible firms.” 

Now, notwithstanding the fact that they invited bids 
for the building complete with the mechanical equip¬ 
ment and for the building alone with the mechanical 
equipment separate, and notwithstanding the fact that 
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they find that the low bidders on the mechanical equip¬ 
ment were 

0 

“entirely reputable and responsible” 

they reject these bids, and thereby put many thousands 
of dollars into the hands of the high bidder, Wyne, 
when it was their plain duty not to do this but to award 
to the lowest responsible bidder therefor. 

The Commissioners report (R. 50) in assigning a 
reason for so doing say: 

“During the course of separate interviews with 
me on November 3 and 4, Messrs. Hyman and 
Wyne positively declined to reduce the time limit 
under combined contracts below the sixteen 
months specified.” 

The Commissioners make this statement in the face 
of the record (R. 39) which contains a letter written 
to the Commissioners of the District of Columbia un¬ 
der date of November 4, 1921, by Hyman and Parsons, 
which states: 

“If item 2 is accepted we would expect you to 
make provision for these other contractors to co¬ 
operate with us in executing the work . 19 

Item 2 in the specifications is for the building, itself, 
without the mechanical equipment. This letter was 
signed by Hyman and Parsons (R. 29). 

The Commissioners also had the guarantee of Hy¬ 
man to complete the work in twelve months under a 
forfeiture of Five Hundred Dollars a day instead of 
in sixteen months with a forfeiture of One Hundred 
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Fifty Dollars a day as provided in the specifications 
under which bids were made. 

It will also be noted that this proposition was made 
by Hyman when the Municipal Architect said to him 
(R. 24): 


“that the penalty of One Hundred Fifty Dollars a 
day was too small for a big job like that and that 
the contractor could afford to pay One Hundred 
Fifty Dollars a day forfeiture and delay the com¬ 
pletion of the contract. ’’ 

% 

It will be noted, however, that Wyne was given the 
contract, or they intended to award the contract to 
Wyne, without asking or requiring of him Five Hun¬ 
dred Dollars a day but upon the basis of One Hundred 
Fifty Dollars a day, all in the face of the statement of 
the Municipal Architect that it was too small for so 
large a contract. 

Where bids were let and advertisements were had 
for contracts in the manner in which this was done and 
the Municipal authorities reject these bids and award 
it to a single contractor at a higher bid, was before the 
court in 

Armitage vs. Newark 
86 N. J. Law 5. 

The facts in the case are thus: 

The common counsel for the city of Newark ad¬ 
vertised for proposals for the erection of a public 
market house in two ways: 

(1) by a general contract 

(2) by separate items that together embraced 
the entire work, 

and this is exactly the manner in which advertise¬ 
ments were had and bids received in this case be¬ 
fore the court. 


39 


The several independent contractors who bid 
upon the several pieces of work proposed to do the 
complete work for $646,212. 

The contractor bid upon the entire building com¬ 
plete for $662,700, or $15,488 more. 

The Mayor and common counsel in the city 
awarded the contract to the contractor offering to 
complete the building as a whole at this larger 
sum. 

The taxpayers filed suit and enjoined this act 
of the Commissioners and the Appellate Court in 
considering the matter, set aside the award. 

The court in its opinion as found at the bottom of page 
7 of this volume in considering the action of the Com¬ 
missioners said: 

“In extenuation of this violation of the statute 
it is said that it was within the discretion of the 
city authorities to decide that it was more advan¬ 
tageous to the city to have its work done by a gen¬ 
eral contractor than by the bidders of the separate 
items. True it was not only the right of the city 
authorities to decide that, but when and how of¬ 
ten? 

“They had exercised this right once when they 
publicly alvertised that bids of either sort would 
be received and that the contract would be 
awarded to the lowest responsible bidder. If they 
may exercise it a second time it must be in such a 
way as not to violate the statute which is clearly 
done if a change of heart takes place after the 
bids are opened and results in depriving the low¬ 
est bidder of his statutory advantage and the 
awarding of the contract contrary to the statute. 

“If, after the bids were received the city de¬ 
cided that it would be better to contract only with 
a general contractor it was open to the city to re¬ 
ject all bids and to readvertise for bids by gen¬ 
eral contractors only. 
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“Common fairness as well as statutory obliga¬ 
tions require sucli a course and condemns the one 
which was actually pursued in this case, which vio¬ 
lates not only the letter but the spirit of the sta¬ 
tute in every essential respect. 

“Nothing would so fatally discourage bidders as 
a well founded suspicion that contracts are not 
awarded to the lowest bidders who comply with 
the conditions of the public advertisement and to 
encourage competitive bidding was one of the 
main purposes of the statute in question.” 

By the expressed terms of the statute, therefore, the 
contract “let” in the present case is invalid. 

It seems that this case is decisive of the question be¬ 
fore the court on this point. 

In the case before the court the Commissioners not 
only rejected the lowest bids for mechanical equip¬ 
ment but they specifically found the bidders to be re¬ 
sponsible in every respect. The Commissioners in 
this case, however, did more than this. After the bids 
were opened they concluded that the building should 
be constructed in twelve months instead of sixteen 
months which was the time allotted to the bidders in 
the specifications under which they bid. With this in 
mind, it appears that the officers undertook to endeavor 
to get the bidders to reduce the time from sixteen 
months to twelve months and in the report of the 
Commissioners as submitted by Col. Keller, Col. Kel¬ 
ler says (R. 50): 

“The time for the completion of the entire 
building with plumbing, heating, ventilating and 
mechanical equipment fully installed was specified 
as sixteen months from the date of beginning 
work . 9 9 
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In the last paragraph on this same page of the 
record Col. Keller said: 

“During the course of separate interviews with 
me on November 3 and 4, Messrs. Hyman and 
Wyne positively declined to reduce the time limit 
under combined contracts below sixteen months 
specified. ’ ’ 

This is taken by the Commissioners as a basis for re¬ 
fusing to award the mechanical equipment to the low¬ 
est bidder. 

If the Commissioners in this case changed heart af¬ 
ter the bids were opened and concluded that they 
wanted this work done in twelve months instead of six¬ 
teen months, then why did they not reject all bids, as 
they had a right to do, and readvertise on that basis, 
or as was said by the New Jersey Court in the Armi- 
tage case: 

“If, after the bids were received, the city de¬ 
cided that it would be better to contract only with 
a general contractor, it was open to the city to re¬ 
ject all bids and to readvertise for bids by general 
contractors only.” 

Likewise, was it not the duty of the Commissioners 
when they concluded that they wanted this building 
completed in twelve months instead of sixteen months 
to reject all bids and readvertise and not have the 
Commissioners dickering with the bidders to reduce 
the time in their bids and upon refusal of the high bid¬ 
der so to do to hand him $15,800 of the people ’s money 
for refusing so to do? 
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COMMISSIONERS ATTEMPT TO AWARD CON¬ 
TRACT NOT IN ACCORDANCE WITH THE 
SPECIFICATIONS AND PROPOSALS SUB¬ 
MITTED BY THE VARIOUS BIDDERS. 

An undenied statement stands in the record thus 
(R. 36): 

“The petitioners further state that the contract 
which the Commissioners of the District of 
Columbia have awarded to the said Wyne and are 
attempting to let to him under the said award, is 
not in accordance with the specifications and pro¬ 
posals submitted by the several and various bid¬ 
ders, who submitted to the District of Columbia 
their bids on said proposals for this work.” 

Not a single line can be found in the record that in 
anywise denies this fact, and, therefore, it stands as a 
positive statement under oath with no denial thereof, 
nor any attempt to deny it. 

How easy it would have been for the Commissioners 
of the District of Columbia to have denied this had it 
not been a fact! 

We have, therefore, this situation: 

The Commissioners have undertaken to let a con¬ 
tract that has never been advertised and for which no 
competitive bidding has ever been had, which is abso¬ 
lutely in the face of the statute which says: 

“That no work of any character in excess of 
One Thousand Dollars shall be done or contracts 
let for same without first advertising with FULL 
SPECIFICATIONS AS TO MATERIAL FOR 
THE WORK OR ANY PORTION OF THE 
WORK.” 

We, therefore, have the Commissioners attempting 
to act ultra vires. 
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We have shown plainly that their act or attempted 
act is 4 4 such assumption or usurpation of authority by 
the Commissioners or such fradulent abuse of their 
powers as to render it proper for the court to inter¬ 
fere as a necessary condition to inducing the court to 
exercise its powers of restraint.” 

1 have with the filing of this brief filed a motion for 
preliminary injunction to enjoin the Commissioners 
from completing this contract and from paying over 
any moneys to the contractor on account of this con¬ 
tract until this case can be heard by this court. 

My clients stand ready and willing to furnish any 
bond or to fulfill any obligation imposed upon them by 
this court as a condition to the granting of said in¬ 
junction. 

The Commissioners should not be permitted to pay 
Wyne money on this contract until this Court has had 
time to hear and determine the facts. 

That they should be enjoined is shown by the record 
from the way the Commissioners have undertaken to 
act. The record shows (R. 36): 

4 4 that in awarding the contract to a higher bidder 
the Commissioners did not base their conclusion 
upon any facts, did not exercise any discretion or 
judgment, and did not act with absolute impar¬ 
tiality and with the good faith which the law re¬ 
quires of them, but acted arbitrarily and capri¬ 
ciously.” 

And in view of the further fact from the record 
showing: 

4 4 that in the late afternoon of Wednesday, No¬ 
vember 9, at about, to wit, 4 or 4.30 o’clock, the 
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Commissioners made an award, or undertook to 
make an award of the contract to George Wyne 
and further undertook to sign the contract in ac¬ 
cordance with the award before the said George 
E. Wyne was bonded as required by law and be¬ 
fore bond was given by the said George E. Wyne, 
as required by law, ’ ’ 

it is believed that the Commissioners will disregard the 
fact that this matter is in court and before this Hon¬ 
orable Court for its consideration and determination 
and will pay out sums of money to the contractor be¬ 
fore this court can hear arguments, consider and de¬ 
cide this question, and that great injury will thus be 
done the taxpayers of the District of Columbia, and 
that the relief which this court gives them by its de¬ 
cision in the usual course will not be in time to entirely 
prevent such injury to the District by reason of pay¬ 
ments theretofore made to the contractor by the Com¬ 
missioners, they having the power to pay him such 
sums at such times as they might be advised. 

It will be noted that these statements are not denied, 
nor have they in any wise attempted to deny them. In 
fact they apparently rest their case upon the legal 
contention that the Commissioners have the right to 
do what they please, in such manner as they please, 
and that the court is without power to interfere with 
them in any wise. 

It is respectfully submitted that we have proceeded 
with this case with all due diligence since we feel it 
our duty to have this question settled by this court at 
the earliest possible moment in order that no unneces¬ 
sary delay would result and with that in mind it will 
be noted that on November 10, 1921, the original suit 
was filed in this case in the Supreme Court of the Dis- 
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trict of Columbia and that on November 25, fifteen 
days thereafter, we had the Transcript of Record 
printed in the Court of Appeals and a copy delivered 
to Counsel representing the District of Columbia and 
on this 5th day of December, 1921, we file our brief and 
ask for an injunction until your Honors can hear, con¬ 
sider, and determine the case. 

We have also asked your Honors to advance this 
case and hear it at an early date on its merits. If 
your honors believe after considering this record and 
my brief on its merits that such action should be taken 
by this court and that in taking such action all parties 
will be duly protected, we will not in any wise urge 
the court to enjoin proceedings pending such action. 

I naturally assume that the District would want an 
early hearing. 

The original plaintiffs and all interested sue in this 
case as taxpayers. 

For authority for so doing see 

Downing vs. Ross 
1 D. C. App. 251 
Crampton vs. Zabriskie 
101 U. S. 601-609 

In conclusion I wish to say: 

To brand Hyman in the manner in which the Com¬ 
missioners have sought to brand him, in effect accus¬ 
ing him of collusion, seems, to say the least, unfair and 
unwarranted when this record shows (R. 3) that dur¬ 
ing the late war Hyman had contracts with the Dis¬ 
trict of Columbia and by reason of the increased cost of 
labor, well known to us all, Hyman and other contract¬ 
ors were losing large sums of money. Congress offered 
relief and did in fact appropriate some Twenty Thou- 
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sand Dollars for the Ash Contractor, when Hyman and 
others stood back and declined to accept assistance 
upon the ground that the contract had been entered 
into with them in good faith and that they were finan¬ 
cially able to stand the loss, and did stand the loss with¬ 
out assistance from anyone. 

Is this the kind of man that should be branded by 
records spread upon the public records of this Dis¬ 
trict that “he is guilty of collusive bidding 

Kespectfully submitted, 

W. Gwtnn Gardiner, 
Attorney for Appellants. 
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GEORGE HYMAN and JAMES L. PARSONS, Jr., and 
JOHN C. YOST ET AL., Appellants, 

vs. 

CUNO H. RUDOLPH, JAMES F. OYSTER, and 
CHARLES KELLER, Commissioners of the District 
of Columbia, Appellees. 


BRIEF FOR APPELLEES. 


This is an appeal from a decree from the Supreme Court 
of the District of Columbia dismissing a bill in equity 
brought to enjoin the Commissioners of the District from 
awarding a contract for the erection of the Eastern High 
School to the lowest responsible bidder. The original bill 
recites: 

That the Commissioners advertised for bids for the com¬ 
pletion of the Eastern High School, with the mechanical 
equipment therefor; that the plaintiff, George Hyman, was 
invited by the Municipal Architect to bid upon the specifi¬ 
cations for this work; that the plaintiff bid upon the work 
la 
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and submitted with bis bid, in accordance with the require¬ 
ments of the contract, a bond for $125,000; that his bid was 
$959,000 for the said building complete, including the 
equipment; that his bid was the lowest of bids submitted and 
was $15,800 less than that of the next lowest bid made by 
George E. Wyne; that he was advised by the Municipal 
Architect that the contract would be awarded to him, and 
thereupon the plaintiff proceeded with preparations to do 
the work (Record, p. 2); that the plaintiff was advised that 
when the contract was awarded to him he would be required 
to furnish bond for the faithful performance of the contract 
for $9,500, and that he made preparations to furnish this 
bond; that the said bids were opened on the 26th day of 
October, 1921; that on the 4th day of November, 1921 
(Record, p. 3), he was advised that a recommendation would 
be made to the Commissioners to award the contract to an¬ 
other bidder (Wyne) and to set aside the bid made by the 
plaintiff upon the ground that he had not sufficient ex¬ 
perience to perform the work required under the terms of the 
specifications; that petitioner submitted a statement of his 
financial standing to the Commissioners showing him to be 
actually worth nearly one-fourth of a million dollars; that, 
in order that the Commissioners might be satisfied that the 
work would be performed within the time limit and in ac¬ 
cordance with plans and specifications, he associated with 
him one James L. Parsons, a well-known and reputable 
builder; that he and Parsons each submitted a letter advis¬ 
ing the Commissioners of this arrangement and offering the 
combined resources of the plaintiff and the said Parsons, 

aggregating one-half a million dollars; that both the said 
parties offered to enter into contract to complete the building 
within twelve months from the date of construction; that 
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the petitioner, jointly with the said Parsons, submitted a 
letter, under date of November 4th, proposing to execute the 
said contract as partners (Record, p. 7), accompanied with 
the financial statements of both Hyman and Parsons; that 
the Municipal Architect and Major Brown, assistant to the 
Engineer Commissioner, reported adversely upon Hyman’s 
bid and recommended the contract be awarded to another 
(George E. Wyne), whose bid was $15,800 more than 
Hyman’s (Record, p. 4); that the petitioner obtained letters 
from the leading builders in Washington advising the Com¬ 
missioners of Parson’s capacity to do the work required 
(Record, p. 5). Then followed the general averment that 
Hyman, who was the lowest responsible bidder under the 
law, should be awarded the contract. 

The prayers were (Record, p. 6) (1) to restrain the Com¬ 
missioners from awarding the contract to Wyne or, if 
awarded, from proceeding further, (2) for a temporary or 
permanent injunction, (3) for an award of the contract to 
Hyman, and (4) for general relief. The third prayer was 
omitted in the amended bill (Record, p. 36). Attached as 
the exhibits to the bill are the letter above referred to, the 
financial statements of Parsons and Hyman, a list of the 
buildings that had been constructed by Parsons, letters writ¬ 
ten by counsel to the Commissioners, and the letters ot 
recommendation in behalf of Hyman (Record, pp. 10 to 
14). 

The rule to show cause was issued returnable November 
14, 1921. 

The Commissioners filed their answer to the rule on 
November 14th and therein denied that the plaintiff Hyman 
had been invited to bid upon this work in any other manner 
than contractors generally had been invited—that is, by ad- 
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vertisement in the public press, as required by law, and 
furnishing specifications to the bidder upon request (Record, 
p. 15), and that Hyman’s bid for the construction of said 
Eastern High School complete, with equipment, was 
$950,000 and the bid of George E. Wyne for the construc¬ 
tion of the said school complete, with equipment, was $959,- 
700. The Commissioners deny, on information received 
from the Municipal Architect, that this official had advised 
the plaintiff that the latter would be awarded the contract, 
or that the said architect had had any talk with the plaintiff 
about the contract, but state that, on the contrary, the 
Municipal Architect had, on October 31, 1921, reported to 
the Commissioners adversely upon the bid of Hyman and 
recommended the acceptance of the bid of Wyne for the 
reason that the latter possessed the “necessary experience, 
equipment, and organization to efficiently complete work of 
this character, and the plaintiff had not;” that the plaintiff 
had notice on November 4th that the contract would not be 
awarded to him, but would be given to another; that they 
had no knowledge of what amounts the plaintiff had ex¬ 
pended preparing to carry out the contract, but if any were 
so expended it was done at the risk of the plaintiff, as he 
knew the contract had not been awarded to him. The de¬ 
fendants admit “that the plaintiff proposed to enter into a 
partnership with the said James L. Parsons for the erection 
of said building, but the defendants could not assent to this 
arrangement, because of the clause in the ‘Instruction to 
Bidders,’ which became a part of the contract, that excluded 
bidders from having an interest in more than one bid, as the 
said Parsons was himself a bidder on the contract independ¬ 
ently of his connection with the plaintiff” (Record, p. 15). 
Defendants admit that the Municipal Architect and the as- 
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sistant to the Engineer Commissioner reported adversely on 
the bid of the plaintiff, as alleged, and recommended the 
contract be given to Wyne; that on the 9th day of November, 
1921, the contract was awarded to Wyne, and signed by 
both parties; that Wyne, as the defendants were advised, 
immediately began preparations to carry out his contract, 
and say: 

“that the said Wyne was, in the judgment of the 
defendants, the lowest responsible bidder for the 
reason that he was thoroughly equipped by experi¬ 
ence, organization and mechanical equipment, by his 
ability to foresee delays and complications and to pre¬ 
pare for them, and his connections with sub-contrac¬ 
tors and artisans and skilled workers, for the efficient 
performance of a work of this size and character, and 
the plaintiff was not; that the said Wyne engaged to 
perform the said work in twelve months from the date 
of his said contract;” * * * “that the plaintiff’s 

experience in construction work has been confined to 
underground construction, largely for the building 
of sewers of which he has constructed a number for 
the District of Columbia in a fairly efficient manner, 
but always in excess of the time provided for in the 
contract; that the municipal records showing that, 
through delays of various kinds, he has exceeded the 
time limit by an average of 33 J per cent; that in the 
excavation and construction of substructure for the 
Eastern High School he obtained an extension of 
forty-five days over the time provided for in the con¬ 
tract, when by the use of proper appliances and the 
exercise of reasonable forethought he could have com¬ 
pleted the job well within the time; that the plaintiff 
has had no experience whatever in the construction 
of buildings for work of the character and size in¬ 
volved in this case, including as it does many intri- 
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cate mechanical installations, plumbing, heating and 
ventilating, electrical appliances, interior work of 
various kinds, including wood work and marble and 
numerous other things of which the plaintiff has 
little or no knowledge and no experience whatever, 
and including also as a matter of the first importance, 
the proper coordination of all these processes as the 
work of building progresses;” * * * “that the 

work done by the plaintiff on the substructure of the 
said high school while fairly well done, did not in 
the judgment of the defendants, furnish sufficient 
criterion of his ability to erect a structure of the 
character involved herein and for which, as hereto¬ 
fore set out, plaintiff was not sufficiently equipped;” 
* * * “that George E. Wyne, to whom the said 

contract was awarded, is a necessary and proper party 
to this cause and has not been made a party, and 
they pray advantage of this omission in the same 
manner to the same effect as if they specifically de¬ 
murred to the said bill therefor” (Record, pp. 16 
and 17). 

Attached to the answer as exhibits are the joint letters 
of Parsons and Hyman proposing to do the work as partners, 
the financial statement before referred to, and a copy of the 
Instructions to Bidders, as follows (Record, p. 20): 

“Instructions to Bidders.” 


“5. Rejection of Bids .—Reasonable grounds for 
supposing that any bidder is interested in more than 
one proposal for the same item, will cause the rejec¬ 
tion of all proposals in which he is interested. The 
Commissioners reserve the right to waive any in¬ 
formality in the proposals received, and to reject any 
or all proposals, or parts of a proposal, and to make 
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the award in such manner as they consider best for 
the interests of the District of Columbia, Proposals 
received after the time advertised for receiving bids 
will be returned unopened. No proposal will be ac¬ 
cepted from any failing bidder or contractor known 
as such on the records of the District of Columbia 
within twenty years prior to the date of bid. No 
telegraphic proposal will be considered. 

“6. Experience .—Bidders must present satisfac¬ 
tory evidence that they have been regularly engaged 
in the business of constructing such work as they 
propose to execute, and in case the lowest responsible 
bidder has never done any work for the District of 
Columbia, he must prior to the award of contract, 
be able, to show work done by him within a distance 
of one thousand miles from the District of Columbia, 
and may be required to pay the necessary expenses 
of an inspection of such work by such representatives 
of the District of Columbia not exceeding two in 
number, as may be sent by the engineer to examine 
it. 

“The contractor expressly warrants that he has em¬ 
ployed no third person to solicit or obtain this con¬ 
tract in his behalf, or to cause or procure the same to 
be obtained upon compensation in any way con¬ 
tingent, in whole or in part, upon such procure¬ 
ment ; and that he has not paid, or promised or agreed 
to pay, to any third person in consideration of such 
procurement, or in compensation for services in con¬ 
nection therewith, any brokerage, commission, or per¬ 
centage upon the amount receivable by him here¬ 
under; and that he has not, in estimating the con¬ 
tract price demanded by him, included any sum by 
reason of any such brokerage, commission, or per¬ 
centage, and that all moneys payable to him here¬ 
under are free from obligation to any other person 
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for services rendered, or supposed to have been ren¬ 
dered, in the procurement of this contract. He 
further agrees that any breach of this warranty shall 
constitute adequate cause for the annulment of this 
contract by the District of Columbia, and that the 
District of Columbia may retain to its own use from 
any sums due or to become due thereunder an amount 
equal to any brokerage, commission, or percentage 
so paid, or agreed to be paid. 

“7. Capital.and Plant .—Bidders must present satis¬ 
factory evidence that they are fully prepared with 
the necessary capital, materials and machinery to 
conduct the work to be contracted for to the satisfac¬ 
tion of the Commissioners, and to begin it promptly 
when ordered.” 

On the same day, November 14, defendants filed a motion 
to dismiss for want of equity and for want of necessary 
and proper parties. 

On November 15, 1921, plaintiff, in conjunction with 
Parsons, filed an amended bill containing the averments es¬ 
sentially as outlined above in the original bill, somewhat 
more in detail, incorporating letters and telegrams and con¬ 
taining extracts from the hearings before the House District 
Committee (Record, pp. 26, 27, and insert between pp. 42 
and 43). 

On November 17, 1921, there was filed an intervening 
petition by John C. Yost and Lewis Flemer, who intervened 
as citizens and taxpayers, to prevent an illegal diversion, so 
alleged, of public funds. On November 17, 1921, Henry H. 
McKee, a citizen and taxpayer, also filed a petition of 
intervention. 

There is also inserted; as an exhibit to the amended bill, 
the report made by the Engineer Commissioner to the Board 
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of Commissioners (Record, pp. 49, 52), in which the Engi¬ 
neer Commissioner advises the rejection of the Hyman bid 
and the acceptance of the Wyne bid, and gives at length his 
reasons for this advice (Record, pp. 50, 51, 52). 

The cause was heard upon the pleadings and the motion 
to dismiss on the morning of November 15th, and on Novem¬ 
ber 19th (Record, p. 53) the Court entered a final decree 
discharging the rule and dismissing the original and 
amended bills and intervening petitions. From this decree 
the case comes to this court on appeal. 

* * * * * * * 

The statute involved in this case, section 5 in the Act of 
June 11, 1878 (20 Stats., 105, 106), is as follows: 

“Sec. 5. That hereafter when any repairs of streets, 
avenues, alleys, or sewers within the District of 
Columbia are to be made, or when new pavements 
are to be substituted in place of those worn out, new 
ones laid, or new streets opened, sewers built, or any 
works the total cost of which shall exceed the sum of 
one thousand dollars, notice shall be given in one 
newspaper in Washington and if the total cost shall 
exceed five thousand dollars, then in one newspaper 
in each of the cities of New York, Philadelphia, and 
Baltimore also for one week, for proposals, with full 
specifications as to materials for the whole or any por¬ 
tion of the works proposed to be done, and the lowest 
responsible proposal for the kind and character of 
pavement or other work which the Commissioners 
shall determine upon shall in all cases be accepted: 
Provided, however, That the Commissioners shall 
have the right, in their discretion, to reject all of such 
proposals: Provided, That work capable of being 
executed under a single contract shall not be sub¬ 
divided so as to reduce the sum of money to be paid 
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therefor to less than one thousand dollars. All con¬ 
tracts for the construction, improvement, alteration, 
or repairs of the streets, avenues, highways, alleys, 
gutters, sewers, and all work of like nature shall be 
made and entered into only by and with the official 
unanimous consent of the Commissioners of the Dis¬ 
trict, and all contracts shall be copied in a book kept 
for that purpose and be signed by the said Commis¬ 
sioners, and no contract involving an expenditure of 
more than one hundred dollars shall be valid until 
recorded and signed as aforesaid.” 

ARGUMENT. 

1. The principal question in the case is whether the 
Commissioners had the power under the act (a) to de¬ 
termine who was the lowest responsible bidder and to 
reject Hyman’s bid if they thought he was incapable 
of performing the work or performing it properly, and 
(b) if they had that discretion, whether it was exer¬ 
cised in good faith or whether they acted arbitrarily or 
capriciously under the circumstances. 

(a) This question is not by any means a new one, but has 
been passed upon many times by various courts throughout 
the country. 

In the case of Colorado Paving Company et al. vs. Murphy, 
40 U. S. App., 17; 37 L. R. A., 630, the question was care¬ 
fully discussed. The syllabus of that case was as follows: 

“1. One who seeks relief from the courts for 
a breach of a duty imposed upon public officers by 
statute must show that he had a vested right to the 
discharge of that duty, and that the statute which 
imposed it was enacted for the benefit of himself and 
others in a like situation. 
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“2. If the duty was imposed for the benefit of 
another person or class of persons, and the com¬ 
plainant’s advantage from its discharge is merely in¬ 
cidental, and not a part of the design of the statute, 
no such right is created as forms the subject of an ac¬ 
tion at law or of a suit in equity. 

“3. The usual provision in city charters that 
contracts for public work shall be awarded to 
the lowest reliable and responsible bidders was 
not enacted to furnish employment for contractors, 
or to benefit a bidder for such work, but with the 
design to benefit and protect the property holders and 
taxpayers of the municipalities. 

“4. Taxpayers and property holders whose 

RIGHTS OF PROPERTY WILL BE INJURIOUSLY AFFECTED 

by the fraudulent or arbitrary violation of this and 
similar provisions of city charters may maintain a 
suit to enjoin such action by public officers whose 
duty it is to comply with them. 

“5. But the lowest reliable and responsible 
bidder for a contract for public work has no such 
vested or absolute right to a compliance with such 
provisions of the statutes as will entitle him to main¬ 
tain an injunction against their violation by public 
officials, because these provision of the statutes were 
not enacted for his benefit, or for the benefit of his 
class. 

“6. The presentation by a reliable and re¬ 
sponsible bidder of the lowest bid for a contract 
for public work to officials whose duty it is, under the 
charter of a city, to let the contract to the lowest re¬ 
liable and responsible bidder, but who have the right, 
under the statute, to reject all bids, and who have 
given notice in their advertisements for bids that they 
reserve the right to reject any and all bids, does not 
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constitute an agreement that they will make a contract 
for the work with such a bidder; nor does it vest in 
him such an absolute right to the contract as will 
authorize a court of equity, at his suit, to compel the 
officials, or the municipality they represent, to enter 
into a contract for the work with him, when they are 
about to award or have awarded, it to a higher 
bidder.” 

It is well settled that a municipal corporation need not, 
in making its contracts, advertise for bids and let to the low¬ 
est bidder in the absence of the express requirement there¬ 
for. And, where a city is not required to advertise for bids, 
neither is it required to let to the lowest bidder, in case it 
does not adopt such course. 

In 2 High, Injunctions, Sec. 1251 (pp. 1260-1, 2, 3), 
4th Ed., the author says: 

“Letting contracts to lowest bidder; lowest re-; 
sponsible bidder; failure to submit plans and speci¬ 
fications; free competition among bidders; laches no 
bar. It not infrequently happens that municipal 
officers who are empowered by law to construct works 
of public improvement, such as public buildings, 
roads and bridges, are restricted by the terms of their 
charter, or by other controlling legislation, to the 
letting of contracts for such works to the lowest bid¬ 
der, after due advertisement as required by law. And 
the rule may be regarded as well settled that in all 
cases where the power to let such contracts is de¬ 
pendent upon conditions and restrictions of this na¬ 
ture, a disregard of, or failure to comply with the 
necessary conditions constitutes sufficient ground for 
relief by injunction against the construction of the 
proposed improvement, or awarding a contract there¬ 
for. In such cases, a distinction is properly drawn 
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between the exercise of an unquestioned power over 
the subject-matter, within whose limits the discre¬ 
tion of municipal bodies will not be interfered with, 
and an absence or excess of power rendering the ac¬ 
tion of the municipality void. Where* therefore, 
municipal officers are required by law to let contracts 
for the construction of public works or other public 
contracts to the lowest bidder, they may be enjoined 
at the suit of a property owner and taxpayer from 
awarding such contracts in violation of the restriction 
thus imposed upon them. But a distinction has been 
made between cases where the statute requires that 
the contract shall be awarded to the lowest bidder 
merely and those where the law provides that it shall 
be given to the lowest responsible or competent bidder. 
And in the latter case it is held that the presence of 
the element of responsibility changes the character 
of the duty imposed upon the municipal authorities 
from a purely ministerial one to one which involves 
the exercise of their judgment and discretion and in 
such cases the courts accordingly decline to interfere 
with such officials in the performance of the duties 
thus imposed upon them. And where there is no re¬ 
quirement at all that contracts for public work shall 
be let to the lowest responsible bidder, equity will not 
restrain the letting of a public contract on the ground 
that lower bids have been received, since in such case 
the awarding of the contract is a matter which lies 
within the judgment and discretion of the public 
officer.” 


In Madison vs. Harbor Board of Baltimore City (76 Md., 
297, 398), it was held that the action of the municipal au¬ 
thorities under said statute was not reviewable unless fraud 
was shown. 

In the case of Butler vs. Dorst, 68 W. Va., 493; 70 S. E., 
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119; 38 L. R. A. (N. S.), 643, the question was discussed 
and the same doctrine expounded in the report on this case. 
In L. R. A. there is a long and exhaustive annotation which 
deals with this question and its variations. On page 655 
there is a discussion of the provision “The lowest responsible 
bidder.” It was said there: 

“The general rule as deduced from the case is that, 
in awarding contracts of this nature public authorities 
are vested with discretion in determining who is the 
lowest and best bidder and their decision will not be 
interfered with by the courts, even if erroneous, 
provided it is based upon a sound and reasonable dis¬ 
cretion founded on facts and exercised in good faith, 
in the interest of the public, without collusion or 
fraud, nor corruptly, nor from motives of personal 
favoritism or ill-will, and not abused.” 

There is cited in the note a long list of citations too ex¬ 
tensive to be repeated. 

On page 657, under the title “Right to Reject Reserved,” 
is the following: 

“Very frequently either by statute or by the terms 
of the advertisement for bids, the right to reject any 
or all bids is reserved. Such a reservation is gen-. 
erally held to vest in the authorities a wide discretion 
as to who is the best as well as the lowest bidder, and 
this involves inquiry, investigation, comparison, de¬ 
liberation, and decision, which are quasi-judicial func¬ 
tions, and, when honestly exercised, may not be re¬ 
viewed by the courts. U. S. Wood Preserving Co. vs. 
Sundmaker, 186 Fed., 678.” 

Minority rule is given at the bottom of page 656 with a 
few cases in support of it. 
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In the case of Williams vs. City of Topeka (85 Kans., 
857; 118 Pac., 864), reported in 38 L. R. A. (N. S.), 672, 
there is another annotation of “Elements to be considered 
in determining the responsibility of bidder for public con¬ 
tract.” Among these elements are included the following: 

Ability and capacity; bond, its sufficiency, and sub¬ 
stantial matters of form; capital; character and repu¬ 
tation; competency and efficiency; energy; experi¬ 
ence; facilities; faithfulness and fidelity; fraud or 
unfairness in previous conduct; general qualifica¬ 
tions; good faith; honesty; integrity; judgment; 
laxity in previous dealings; promptness; quality of 
previous work; reliability and trustworthiness; skill; 
suitability to particular task (pages 673, 674); 

and in a number of cases it was held that responsibility 
might be considered without explaining what was meant by 
that term. This question has also been before this Court 
in the case of Downing vs. Ross, 1 App. D. C., 251, 260, 
when an attempt was made to compel the Commissioners to 

award a contract because of an alleged irregularity in the 
letting of the contract. The court said (p. 254): 

“To prevent abuse of the powers of the court, the 
application must always be made in good faith, and 
upon an apparent wrong to the complainant and the 
public of which he is a member. Otherwise, the 
court will refrain from any interference with the 
public functionaries sought to be enjoined. It must 
not appear that the jurisdiction of the court is in¬ 
voked simply to promote ulterior or private objects 
of the party applying, or objects other than those al¬ 
leged, irrespective of any injury he may suffer as a 
taxpayer.” 
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And again,, at page 259, the court said: 

“In this country, while the same doctrine as to 
the restraining power of a court of equity is main¬ 
tained, the foundation of the jurisdiction is placed 
generally upon the ground of a breach or abuse of 
trust by the officials. But, as held by all the best con¬ 
sidered cases, both here and in England, so long as 
the public functionaries keep within the limits of 
the powers vested in them, and do not act, or attempt 
to act, ultra vires, the court avoids interfering with 
them, and will not in any case interfere with the 
exercise of official discretion vested in such func¬ 
tionaries. Duties of officers entrusted with the letting 
of contracts for works of public improvements, to the 
lowest responsible bidder, such as those imposed upon 
the Commissioners in this case, are not duties of a 
strictly ministerial nature, but involve the exercise 
of such a degree of official discretion as to place them 
beyond the control of the courts, so long as they act 
within the limit or scope of the authority delegated 
to them. The statutory requirement that these con¬ 
tracts shall be let to the lowest responsible bidder is 
intended for the benefit and protection of the public, 
rather than that of the bidders; and it is incumbent 
upon the party invoking the interposition of the 
court to show plainly that there has been, or that 
there is danger of being, such assumption or usurpa¬ 
tion of authority by the Commissioners, or such 
fraudulent abuse of their powers, as to render it 
proper for the court to interfere, as a necessary con¬ 
dition to inducing the court to exercise its powers of 
restraint. Here, there being no pretense of fraud, 
we utterly fail to perceive wherein the Commissioners 
have exceeded the limits of the authority confided to 
them.” 
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The same effect is in 1 Dil., 5th Ed., Sec. 439, note. 

(6) Whether the discretion of the Commissioners is 
exercised arbitrarily and capriciously? 

There is no allegation in the original bill that the Com¬ 
missioners did not, in good faith and to the best interest of 
the public, exercise their judgment in awarding the con¬ 
tract to Wyne and rejecting Hyman’s, except a general 
allegation (Record, p. 6) that the Commissioners “have no 
lawful right to undertake to reject petitioner’s bid under 
said provisions in said specifications by reason of the fact 
that the same is unlawful.” On page 36 of the record is the 
amended bill containing the following allegations: 

“* * * that in awarding the contract to a higher 

bidder the Commissioners did not base their con¬ 
clusion upon any facts, did not exercise any discres- 
sion or judgment, and did not act with absolute im¬ 
partiality and with the good faith which the law 
requires of them, but acted arbitrarily and capri¬ 
ciously, and not in the best interest of the District of 
Columbia, and acted in such a manner as to result in 
the wasting of a large sum of money belonging to the 
District of Columbia; that the award which the Com¬ 
missioners are attempting to make is illegal and that 
in view of the fact that the said George Hyman is 
the lowest bidder the awarding of the contract to 
Wyne, the higher bidder, would result in the elimina¬ 
tion of competitive bidding from public work in the 
District of Columbia.” 

The reasons given by the Commissioners for the rejection 
of the Hyman bid are found in their answer (Record, pp. 
15-16) and in the report made by Colonel Keller to the 
Board of Commissioners, set forth on pages 50, 51, and 52 
of the record. 
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If the reasons therein set forth appeal to the Court as 
being merely capricious and fanciful and affording no sub¬ 
stantial ground for rejecting the Hyman bid, then, of course, 
the Commissioners were wrong in rejecting that bid, and the 
lower court erred in upholding their action. If, on the other 
hand, the court finds that their action was not merely 
arbitrary and capricious, but that the Commissioners acted 
in good faith and they really believed, as stated by them, 
that Hyman was not equipped either with the experience or 
capacity, or from lack of mechanical equipments, or for any 
of the other reasons assigned by them, to efficiently and 
promptly execute a work of this magnitude, then obviously 
it was the duty of the Commissioners to reject the Hyman 
bid and entrust the performance of this contract to some 
person who had necessary experience and equipment to per¬ 
form the work efficiently and within the time provided. It 
may be conceded, without hesitation, that Hyman and his 
friends believed, or at least said they believed, that he was 
competent to execute this contract. The fact remains, how¬ 
ever, undisputed that Hyman had never undertaken a work 
of this character, nor had he done any work whatever in 
the construction of buildings except in the construction of 
the substructure for the Eastern High School and pieces of 
work which consisted of little more than walls, concrete 
floors, and a few openings for doors and windows. This did 
not appeal to the Commissioners as affording a fair criterion 
of his ability to erect a superstructure, vastly more compli¬ 
cated, and it was so stated by them in their answer. 

Hyman complains, also, that the Commissioners did not 
give him a hearing upon his qualifications to do this work. 
It must be kept in mind that, under paragraph 6 of “In¬ 
structions to Bidders ,’’ the burden was upon Hyman of pre- 
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senting satisfactory evidence of his ability. He had done 
considerable work in other lines for the District of Columbia, 
and the public officials had had ample opportunity to observe 
the experience and promptness which he devoted to that 
work. 

He complains, also, that the Commissioners acted arbi¬ 
trarily in refusing to consider the proposed partnership be¬ 
tween him and Parsons, and that Parsons, as a man of known 
experience, was fully capable of executing the contract. The 
Commissioners were of the opinion, however, that under 
section 5 of the “Instructions to Bidders” they could not in 
good faith permit Parsons to participate in the performance 
of this contract by agreement, as Parsons himself was a 
bidder for the same work at a much higher figure, and the 
impression would be created among contractors that the 
Commissioners were winking at collusion in violation of the 
provision that “reasonable ground for supposing that any 
bidder is interested in more than one proposal for the same 
item would cause a rejection of all proposals in which he is 
interested.” This was also a sufficient reason for the rejec¬ 
tion of Hyman’s bid (Record, p. 51). 

2. Want of Proper Parties. —Objection was made early 
in the case in the answer to the Commissioners (Record, p. 
17) that Wyne, with whom the contract had been made, was 
not made a party to the cause. This objection was also raised 
in a motion to dismiss (Record, p. 21). Wyne has never 
been made a party to this cause and no application has been 
made on the part of the appellants to have him brought in. 
This omission is fatal. It is said in 2 Joyce on Injunction 
(sec. 1307) that “an appeal to enjoin the payment of money 
is fatally defective for not making the payee a party” (citing 
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96 Mich., 509). The same question arose in this Court in 
the case of Roberts vs. Bradfield, 12 App. D. C., 459, which 
is an attempt to enjoin the Secretary of the Treasury from 
paying money to the Providence Hospital under a contract 
between the Hospital and the District Commissioners. 
Neither the Hospital officials nor the Commissioners were 
made a party to the cause. The court, said (p. 458): 

“The persons directly interested in defending this 
suit are the parties to the contract which the plaintiff 
seeks to annul. They are the Commissioners of the 
District, on the one hand, who have acted in the per¬ 
formance of a duty imposed by law, and the Provi¬ 
dence Hospital, on the other, which has promised a 
consideration valuable in law. 

“Had objection been made on account of their non¬ 
joinder the trial court would, no doubt, have ordered 
the plaintiff to make them parties defendant, under 
the penalty of dismissal of his bill. 

“The defect being palpable and having been pressed 
upon our attention on the argument, we have no 
doubt of our power—indeed, it is questionable if it 
is not our duty—to reverse the decree because of the 
omission of the plaintiff to bring into the controversy 
the parties aforesaid who are directly and substantially 
interested in the result. California vs. Southern 
Pacific Co., 157 U. S., 229, 255; N. O. Water Works 
Co. vs. New Orleans, 164 U. S., 471, 480.” 

It is respectfully submitted that the decision below is cor¬ 
rect and should be affirmed. 

F. H. STEPHENS, 

Corporation Counsel, D. C., 

Attorney for Appellees. 

(5576) 

















